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Abstract
This study is aimed at describing the three main comparative 
law models for explaining the economic protection of  the right 
to one’s image (intellectual property right, personality rights and 
a hybrid right consisting of  personal and economic attributes). 
It will then analyze the main elements of  the regulations on the 
right to one’s image in Latin America, specially focusing on acts 
of  commercial exploitation, and it will finally try to connect the 
Latin American reality with the existing theoretical models. 

Keywords: the right to one’s image, commercial exploitation of  personality rights; 
comparative law.

I. RAISING THE MATTER

People generally decide whether or not to let another person use their 
recognizable physical appearance, usually known as the right to one’s image.1

First, this right has a personal or moral attribute, which is sort of  a legal “retaining 
wall” against improper intromissions within the individual sphere, usually leading 
to the undesired and unjustified public capturing and/or diffusion of  another 
person’s image. This protection is based on the need to recognize people’s right to 
self-determine how they want to reveal themselves to society;2 an idea related to the 
protection of  human dignity. Any act aimed at using another person’s attributes as 
an object subjugates the person’s personality,3 unless the use thereof  is consented by 
the person at issue or is permitted by law.4 

*1 Universidad de la República Oriental del Uruguay, Montevideo, Uruguay; Universidad Católica 
Dámaso Antonio Larrañaga, Montevideo, Uruguay (jberdaguer@guyer.com.uy). Article 
received on June 17, 2019, and accepted for publication on August 6, 2019. Translated by Fluent 
Traducciones.

1 Although we will not analyze this topic in detail, it is worth pointing out that the scope of  protection 
of  the right to self-image currently goes beyond physical appearance, as it includes any external 
expressions of  a natural person’s identity, such as voice, name and other attributes identifying the 
person publicly or in a certain group: caBanellas de las cuevas (2014), p. 168.

2  WhitMan (2004), pp. 1160 et seq. resta (2011), pp. 49-50; resta (2014), pp. 21-23; 

3  Zavala (2011), p. 4.

4  All jurisdictions agree that, in some cases, using another person’s image without the portrayed 
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Nonetheless, we cannot thoroughly and fully analyze the right to one’s image 
without bearing in mind that people often commercially exploit others’ image. This 
phenomenon is certainly not new, since the first decision on the right to one’s image 
concerned its use for advertisement purposes.5 Moreover, by the late 19th century, a 
person’s reputation (and the signs by means of  which everyone identifies that person, 
such as name or image) is attractive for commercial exploitation.6 In some cases, the 
commercial exploitation of  a person’s image is consented by the latter, for exorbitant 
amounts of  money. In this way, image not only took on a moral but an economic 
aspect, thus becoming a tradable good.7 Hence, this aspect also includes those acts 
aimed at taking an economic advantage of  a person’s image, meaning that, prima 
facie, only the person whose image is being used shall be entitled to the profits from 
this activity. Image can become part of  legally relevant acts, since the holder of  the 
right to one’s image can profit from the market value from the exploitation of  his or 
her image.8 The right to one’s image is a tool to assign to its holder the profits from 
the exploitation of  image. The right holder monopolizes the commercial exploitation 
of  his or her image; similar to the relationship between property rights and the profits 
of  the thing at issue.9

Most legal systems provide some type of  protection to the economic dimension 
of  the right to one’s image. In particular, case law often protects the person whose 
image has been used against third party acts usurping the pecuniary value of  a 
person’s image without his or her permission, condemning those intending to “get 
a free ribbing” with business purposes. The protection of  this pecuniary nature is 
especially evident in those cases where courts grant the claimant a compensation 
based on the price that the defendant would have reasonably paid if  it had requested 
the relevant authorization (hypothetical royalty or hypothetical license criterion).10  

However, when delving into this general consensus, we get at least three 
different models on the scope of  this protection of  the economic dimension of  the 
right to one’s image. These models involve similar and common ideas and beliefs 
that steer regulations in a particular direction.11 Comparative analysis is very useful 

person’s consent is legal, provided that such specific use is not abusive (within certain limits and 
in a manner that is not unnecessarily harmful), especially in those cases where it is clear that the 
defendant used this image for public interests.

5  Rachel Case (Civil Court of  la Seine, 1858). vendrell (2014), p. 50-51; Beverley et al. (2005), p. 1 
and 147; in the United States: rothMan (2018), p. 11.

6  Beverley et al. (2005), p. 1

7  resta (2005), p. 238; resta (2006), p. 636 and 637; loiseau (1997), p. 328; Priens (2006). On 
commodification: resta (2011), pp. 41 et seq.

8  vendrell (2014), pp. 202, 203.

9  resta (2005), p. 163.

10  Under this mechanism, the offender is bound to restore the relevant value: Beverley et al. (2005), p. 
69); resta (2005), pp. 157 et seq.

11  For the development of  these protection models, see: resta (2005), pp. 271-276; Beverley et al. 
(2005), pp. 212-214; resta (2006), pp. 635 et seq.; Black (2011), pp. 12-27; resta (2011), pp. 48-51 
and 58-65; vendrell (2014), pp. 461-465; resta (2014), pp. 23-26.
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to outline these models. Fortunately, several authors have already performed such an 
analysis, usually with commendable depth and good judgment.12 Nonetheless, this 
line of  thought has based itself  on Western Europe and common-law jurisdictions. 
In this regard, we find that few or no analyses on the commercial exploitation of  
personality rights including the perspective of  Latin American legal systems.13 In our 
opinion, this shortcoming should be put to an end.14

Thus, we will rely on the information provided by scholars conducting this 
comparative analysis.15 It will be our theoretical framework, and then we will analyze 
the regulation of  patrimonial rights to self-image in Latin American countries, 
especially focusing on the acts of  disposal (either contracts or any legally relevant 
acts) on the right to one’s image.16 Ultimately, the aim is to discover whether Latin 
American countries can be connected with the theory created by comparative law. 

II. THEORETICAL FRAMEWORK

Using the attributes of  human personality for commercial purposes poses a 
profound dilemma between the scope of  the protection of  personality, on the one 
hand, and every person’s power to effectively dispose of  his/her own patrimonial 
dimension, on the other. 

The opinion of  scholars in different countries allows us to suggest that the 
commercial exploitation of  the right to one’s image can be summarized in three 
models of  protection: (a) a model based on the existence of  two independent rights: 
one protecting personal aspects, and the other protecting pecuniary aspects. The 
latter is similar to the intellectual property right (dualistic model), (b) a model based 
on personality rights (monistic model), and (c) a hybrid model (a single right consisting 

12  For a comparison between the United States and some European countries, or between European 
countries, see: WhitMan (2004), Beverley et al. (2005), BergMann (2009), cantero et al. (2010), 
vendrell (2014). For a comparison between the United States and the United Kingdom, see: 
leaffer (2007).

13  The only exception is the work of  antequera (2012), which is rather descriptive refers only to how 
the right to one’s image is addressed in Latin American case-law.

14  Such a comparative analysis implies accepting - as in our case - that conflicts involving the 
commercial exploitation of  the right to one’s image are similar in all countries, since general market 
practices are similar too, specifically the market breakthrough in fields of  social life where did not 
have much presence until recently. Since issues and context thereof  are similar, it only logical that 
the decisions should be similar too, or at least, the fundamental guidelines orienting those decisions.

15  Particularly, the work of  Giorgio Resta since 2005.

16  We will not delve into the legal treatment of  unlawful interferences in the right to one’s image or 
its consequences, which (in a broad sense) could be deemed as aspects of  the right to one’s image 
protection. By contrast, we will focus on the models addressing the patrimonial aspects of  the right 
to one’s image and in how acts of  disposition (contracts or other legal acts) on the right to one’s 
image are explained. 
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of  personal and patrimonial aspects, none of  which prevails over the other).17 The 
existence of  different models is mainly due to historical and cultural differences.18

2.1. Dualistic model: intellectual property right.
The US model of  the right of  publicity is considered to be “dualistic”, as it is 

based on the separation of  two independent rights: the right to privacy and the right 
of  publicity, the latter being every person’s right to control the commercial use of  
their identity (including their image).19

Around the 1950s, the right of  publicity became independent from the right 
to privacy (from which it originates).20 The decision of  the Second District Court 
of  Appeals, in 1953, was a breaking point in this regard.21 Nimmer, who laid the 
foundations for a new property right, transferable and enforceable against third 
parties, commented on this decision.22 Although this right was initially designed 
for celebrities belonging to the star-system, scholars believed that it could perfectly 
benefit any person.23

Since the 1970s, the right of  publicity began expanding as a property right 
applicable to interests other than the constitutional protection of  people’s privacy.24 
Thus, proving the existence of  moral damages or damage to the holder’s feelings 
in order to be in presence of  a wrongful act was no longer required.25 In 1977, 
the Supreme Court of  Justice of  the United States issued a decision in favor of  the 
right of  publicity,26 leading to an analogy between the right of  publicity (which it 
defined as every person’s right to control the commercial use and exploitation of  
their personality) and intellectual property rights.27 Thanks to this decision, scholarly 
articles and case-law on this matter proliferated in the following decades, and the 

17  Note 11 above.

18  resta (2006), pp. 382 et seq.; vendrell (2014), pp. 48 et seq.; resta (2014.a), pp. 75 et seq.; resta 
(2014.b), pp. 13 et seq.

19  On the interesting evolution of  the right of  publicity, see: Mc carthy (2013), pp. 3-85; rothMan 
(2018), pp. 11-112.

20  Mc carthy (2013), pp. 51 et seq. However, the foundations of  this right had been laid several 
decades ago, as evidenced by rothMan (2018), pp. 11-29.

21  Haelan Laboratories, Inc. V. Topps Chewing Gum, Inc. (1953).

22  niMMer (1954), pp. 209-210, 216 and 217. The relevance of  the Haelan case and the personal 
motivations of  Nimmer have been questioned by rothMan (2018), pp. 50 et seq. We must also bear 
in mind the important study by Prosser (1960).

23  niMMer (1954), p. 217.

24  Mc carthy (2013), p. 64-65.

25  Mc carthy (2013), p. 67.

26  Zacchini v. Scripps-Howard Broadcasting Co. 433 U.S. 562 (1977).

27  rothMan (2018), pp. 76 and 80.
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transfer mortis causa of  this property right gained special momentum.28 In 1995, the 
Restatement in matters of  unfair competition was approved, and the violation of  the 
right of  publicity was included in the list of  illegal acts.29 From the 1990s to our days, 
the right of  publicity has been codified in several states through state Acts.30

It seems clear that the dualistic model promotes the development of  an 
market on rights to one’s image. By granting every person a property right to his/
her own image,31 those acts assigning the right to dispose of  the right to one’s 
image, those by which the beneficiary gets an exclusive right enforceable against 
third parties, and the transfer mortis causa of  those exploitation powers, become 
valid as a general principle.32

However, there are indeed objections to the dualistic model. Firstly, it is not 
clear whether the legal protection of  intellectual property (e.g., works under copyright 
protection) can be used as a theoretical model to protect assets inherent to a person, 
i.e., relating to an inseparable aspect of  the person itself, as happens with image.33 
Fully detaching from the right to exploit self-image does not seem reasonable, since 
people should not be legally prevented from controlling the disposal of  personality 
rights, or from relating them to any type of  product or service.34 Another objection 
is the difficulty of  identifying justification of  an independent patrimonial right 
under which the holder is entitled to monopolize the exploitation over his/her own 
image.35 Identifying those cases where image is being used for commercial purposes 
from those where it is not,36 or facing cases where this patrimonial right is subject to 
seizure, specific performance claimed by creditors or partition in case of  divorce or 
extinction of  community of  property,37 is also difficult. 

2.2. Monist model: personality right
The model based on the existence of  a personality right is rooted in Continental 

Europe. In absence of  regulation in most 19th century civil codes, and upon the 
emergence of  the first cases, scholars and case-law helped to outline an absolute 

28  rothMan (2018), pp. 81-86.

29  1995 Restatement on the Act of  Unfair Competition. Section § 46 et seq.

30  Mc carthy (2013), p. 76. rothMan (2018, pp. 96 et seq.) highlights the different criteria between 
State laws and that of  the different States’ courts.

31  resta (2005), p. 239-240.

32  Beverley et al. (2005), p. 213.

33  resta (2005), p. 332; resta (2006), p. 661-664; rothMan (2018), pp. 116, 126-128

34  resta (2005), p. 333; resta (2006), pp. 661-664; rothMan (2018), pp. 117 et seq.

35  Beverley et al. (2005), p. 213; Bass (2008); Mc carthy (2013), pp. 87 et seq.; rothMan (2018), pp. 
98-12.

36  resta (2011), pp. 61-62; Mc carthy (2013), No. 7:2 et seq.; rothMan (2018), pp. 138 et seq.

37  resta (2011), pp. 64-65; loiseau (1997), p. 344.
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subjective right between the individual and his/her personal attributes.38 At a first 
moment, they resorted to property right – for being an archetype of  an absolute right,39 
with a typology of  legal assets that could be subject matters of  this absolute right and 
which were internal to the person.40 Since the last quarter of  the 19th century, the 
German doctrine started building the category of  personality rights to explain these 
phenomena.41 Although this was due to reasons specific to Germany,42 the results of  
these works had a significant impact in several jurisdictions.43 If  personality rights are 
absolute rights to aspects of  a person’s personality, its holder shall be entitled to claim 
moral or pecuniary damages arising from third party interferences. They are also 
suitable for filing actions aimed at terminating unlawful acts.44 Upon building this 
absolute nature (enforceable erga omnes), listing them as one of  the typical remedies in 
cases of  tort liability was easy.45 The basic structure of  the personalist model lies in 
the following ideas: defensive nature of  personality rights, non-economic nature of  
these rights, and inalienability thereof.46

The notion of  the right to one’s image as a personality right was born in 
Europe, and it became widespread during the mid-20th century.47 This line of  
thought was accompanied by a natural law conception, or at least from a heightened 
rhetoric on the personal aspects at stake, that led to neglect the patrimonial aspects 
that personality rights had at a first moment.48 By the time, theories advocating for 
the “non-pecuniary” nature of  personality rights emerged, thus being deemed as 

38  resta (2014a), pp. 75 et seq.

39  resta (2014b), p. 13. Part of  the French scholars believed there was an absolute and exclusive right 
to self-image, but it did not delve into its nature, like Pouillet (1908), p. 243, whereas others stated 
that it was evert person’s property right to themselves: Beverley et al. (2005), p. 148.

40  resta (2011), p. 47

41  resta (2005), pp. 422-451; resta (2011), pp. 36-37; resta (2014.b), pp. 13-20; cionti (2000), pp. 
147 et seq.; vendrell (2014), p. 52.

42  Germany used to have a restricted position on the subject matters of  absolute patrimonial rights: 
resta (2014.b), pp. 13-21.

43  For further information on the emergence and development of  personality rights theory in Germany 
and the rest of  Europe, see: cionti (2000), pp. 147 et seq.; resta (2005), pp. 43 et seq., 87 et seq..; 
vendrell (2014), pp. 52 et seq.; resta (2014b), pp. 14 et seq.

44  resta (2005), pp. 115 and 118.

45  resta (2005), p. 125, 182-183; resta (2011), pp. 33-34; vendrell (2014), p. 55.

46  resta (2011), p. 37. Considering the right to one’s image as a personality right, the German 
doctrine concluded that it was an inalienable right, and therefore, not assignable: resta (2005), 
pp. 118 et seq..; Beverley et al (2005), p. 130. However, granting a permit –deemed as an act of  to 
legitimize another person’s interference, either under the adagio volenti non fit injuria (the victim’s 
consent precludes unlawfulness) or as a pactum de non petendo (obligation to refrain from filing claims 
regarding authorized interferences), is admissible: vendrell (2014), pp. 224-264.

47  resta (2014b), p. 3. The most influential positions: France: Nerson (cited by Beverley et al., 2005, pp. 
150-151); Italy: de cuPis (1950), p. 29 and vercellone (1959), pp. 26 et seq.; Spain: de castro (1959).

48  resta (2005), pp. 124-125, 182-183; Pino (2003), pp. 10, 12-13; vendrell (2014), pp. 55-59, who 
called this phenomenon “expulsion of  merchants from the temple of  personality rights”.
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rights “inherent to human personality”, not subject of  being waived, disposed of  
and transmitted. Hence, the possibility of  these rights being subject to commercial 
transactions by their holders or third parties was simply omitted or rejected outright.49 
This phenomenon explains why the right to one’s image was included within the list 
of  provisions on the protection of  personality in the general part of  several 20th 
century Civil Codes, such as the 1942 Italian Code (art. 10), the 1966 amendment to 
the Portuguese Civil Code, the French Law of  1970, or in specific laws that consider 
the right to one’s image as a personality right, such as the 1982 Spanish Organic Law.

One objection against this model is that it provides a merely defensive 
protection (based on tort liability), thus being insufficient to solve several issues that 
are currently of  much practical relevance, and that require a more precise definition 
of  the content and nature of  the economic dimension of  the right to one’s image. 
We are talking about the interests of  persons other than the original holder, who seek 
protection in the exploitation of  the holder’s image, either because they got his or 
her exclusive authorization, or because they are the holder’s heirs or successors, and 
seek for an acceptable level of  certainty on whether they can or cannot bring actions 
against other third parties, and even against the holder itself  (in the event that the 
latter performs acts breaching undertaken commitments). 

2.3. Intermediate model: hybrid right
The third model available is more of  an evolution of  the personality rights 

theory mentioned above. In fact, around the 1980s, a new pendulum movement took 
place in Continental Europe, this time boosting the rights to one’s image market. 
The commodification of  personality goes beyond the right to one’s image, as it affirms 
that market logic is reaching every aspect of  people’s lives, both tangible (organisms, 
tissues, gametes, DNA) and intangible (name, image, voice, personal data), which are 
treated as assets, subject of  being purchased, sold or licensed.50 This phenomenon 
defies any easy stance about an alleged incompatibility between personality rights and 
the exploitation of  economic interests, motivating jurists to reevaluate those issues 
concerning the disposal and transfer of  these rights, which were underestimated for 
much of  the 20th century.51 Increased commercial transaction on the right to one’s 
image and the amounts at stake urged to further analyze the exploitation of  the 
commercial values of  personality. This, since a notion failing to include those aspects 
would leave third parties involved in commercial transactions on the right to one’s 
image, in a weak position compared to the assignor/authorizing person, and to third 
parties, increasing transaction costs.52

49  resta (2005), pp. 126-127; Pino (2003), pp. 15-16; vendrell (2014), p. 60. For France: castaldi 
(2008), p. 7; serna (1997), pp. 94-138.

50  resta (2011), p. 42.

51  resta (2011), pp. 42-43

52  Beverley et al. (2005, pp. 212); vendrell (2014), pp. 152-160 and 402.
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However, despite the strides of  this market logic, European dogmatic did not 
undo the traditional category of  personality rights.53 Courts resorted to dynamic 
interpretation techniques in order to adapt old provisions on name, image or privacy, 
faced with a changing social and economic scene.54 This facilitated a functional 
evolution of  personality right, rather than radically shifting the paradigm into a 
model based on an independent property right, such as the right of  publicity.55 In 
fact, provisions on the protection of  name, image or other personal data, have never 
explicitly prohibited using typical remedies to protect economic interests.56 Moreover, 
consistently with French case-law (for which the right to one’s image is an absolute 
right), the model of  protection adopted by Germany in the 1907 Copyright Act 
and the Italian Act of  1925 (later, the copyright Act of  1942) reproduce the typical 
paradigm of  the rules of  property right, thus admitting the possibility to file for 
specific performance and damages arising from the non-consented use of  identity.57

This intermediate position explains that the right to self-image is a hybrid right 
with a protean nature, as it consists of  moral and patrimonial aspects.58 On the other 
hand, significant efforts have been made to ensure that this construction provides 
proper protection to both aspects of  the right to one’s image. 

As for patrimonial aspects, neither the position of  bona fide purchasers nor 
the development of  the market are necessarily affected, as this right is not deemed 
as a property right. This, since commercial exploitations act would be considered 
as concessions of  a right to commercially exploit one´s image, but not as a transfer. 
Hence, by virtue of  such concession a right to another person’s equity is born, which 
will coexist with the right of  the grantor.59 The category of  acts of  concession is less 
intense than transfer, since the right to ownership of  those attributes is not lost.60 
Hence, the original holder (person whose image we are concerned with) is still 
connected with the exploitation of  the attributes of  his or her personality, since he or 
she still holds the main right, from which exploitation rights arise.61

Nonetheless, the need for the existence of  a network protecting personal 
interests in transactions involving the attributes of  personality urges to look back at 
the ordinary regime of  contracts.62 The aim is to build a commitment acceptable 

53  resta (2011), p. 49; resta (2014b), pp. 11-12.

54  resta (2011), p. 49.

55  resta (2011), p. 49.

56  resta (2011), p. 49.

57  resta (2011), pp. 49-50; resta (2014b), p. 23.

58  resta (2005), pp. 242-247

59  vendrell (2014), p. 467.

60  resta (2005), pp. 334-345; resta (2006), pp. 661-664; vendrell (2014), pp. 99 et seq., 139 et seq.

61  vendrell (2014), p. 467

62  resta (2011), p. 61. Vendrell, on the other hand, analyzed the separation of  two different rights for 
the case of  Spain. In this way, patrimonial right to image could be subject of  acts of  concession (but 
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for both the freedom to exercise private autonomy in contractual matters, and 
the protection of  human dignity and the preservation of  self-determination, 
governing the protection of  the attributes of  personality.63 To set the grounds for 
this commitment, European doctrine has identified several main points to be taken 
into account: (i) applying a principle of  specificity in matters of  given consent, like the 
one governing the consent required for the use of  personal data. Therefore, only the 
expressly authorized use of  image is deemed authorized; this consent shall be specific 
and express.64 Thus, generic or all-inclusive authorizations shall not be valid;65 (ii) 
strict interpretation in matters of  right to one’s image, as regularly applied in matters of  
copyright transfers and by the courts of  law in the field of  the right to one’s image;66 
thus, the authorization must be deemed limited to the aforementioned acts (both 
objectively and subjectively) or to the intended use at the moment in which consent 
is given;67 and (iii) the admissibility of  a right to withdraw the previously given consent (derecho 
de receso unilateral or revocation), even without express recognition, but compensating 
the damages caused.68 We must also bear in mind the general opinion that the regime 
of  free publications (legal permission to use another person’s image without his or 
her consent) shall be interpreted restrictively, and it is not applicable when used with 
commercial or profit-seeking purposes, whereas in this case, unlawfulness is presumed 
unless the defendant proves that he or she has obtained consent.69

III. THE RIGHT TO ONE’S IMAGE IN LATIN AMERICA

3.1 General overview

Most Latin-American countries lack a legal framework on the right to one’s 
image.70 Nonetheless, the scholarship and case law have used certain partial 
substantive law provisions to build a dogmatic system dealing with conflicts, 
increasingly promoting the commercial exploitation of  the right to one’s image.

not transfer), giving the beneficiary an absolute right enforceable against third parties: vendrell 
(2014), pp. 451-471.

63  resta (2011), p. 61.

64  resta (2011), p. 63.

65  resta (2005), pp. 285-292; resta (2006), pp. 646-650. 

66  resta (2011), p. 63.

67  resta (2005), pp. 292-297; resta (2006), pp. 650-653; resta (2014a), p. 119.

68  resta (2005), pp. 298-307; resta (2006), p. 653-659; resta (2011), p. 64; resta (2014a), pp. 117-
121; resta (2014b), p. 25.

69  resta (2005), pp. 146, 155 and 281.

70  caBanellas de las cuevas (2014), p. 172. 
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3.1.1. The twofold dimension of  the right to one’s image

One of  the key aspects is the widespread recognition that the right to one’s image 
has two dimensions or perspectives: a personal and a patrimonial dimension.71 The 
theory of  double content has been especially developed by scholars in Argentina,72 
Brazil,73 Chile,74 Colombia,75 Mexico76 and Uruguay.77 It has also been recognized in 
court decisions in Latin American countries such as Brazil,78 Chile,79 Colombia80 and 
the Dominican Republic.81

3.1.2. Personal dimension of  the right to one’s image

The personal dimension is usually related to the constitutional protection of  
the right to self-image. In this regard, we must bear in mind that the right to one’s 
image has been expressly included in the list of  fundamental constitutional rights or 
rights inherent to all human beings in the case of  Bolivia,82 Brazil,83 Ecuador,84 El 
Salvador,85 Honduras,86 Paraguay,87 Peru,88 Dominican Republic89 and Venezuela.90 
Consistently, courts in these countries have defined it as a “human right (...) originated 

71  antequera (2012), pp. 400-403.

72  caBanellas de las cuevas (1998), p. 450; villalBa (2006); Picasso (2007), pp. 40-41; MárqueZ & 
calderón (2009), p. 105; caBanellas de las cuevas (2014), pp. 174-175; villalBa (2015), pp. 93-99.

73  rodrigues (2009), p. 127; da cunha (2013), p. 364; Bortolan and Pascoaloto (2014), p. 3104; 
glitZ and Bortolan (2017), pp. 362-363; Bortolan (2018), p. 739;

74  nogueira (2007), pp. 262, 266-270, 274; larraín (2016), pp. 131-132, 162 and 169; aillaPan 
(2016), pp. 446 and 447; ferrante (2017), pp. 148 and 149.

75  ceBallos (2011), p. 68; guZMán (2016), p. 58.

76  flores (2006), pp. 381-382; alatriste (2013), p. 36, arroyo (2015), p. 85.

77  yglesias (1987), p. 20; Balsa (2001), pp. 19 - 20, 22, 27-29 and 47; laMas (2004), pp. 37-39, 46, 
225 et seq. hoWard (2008), p. 178.

78  Among others: High Court of  Justice: 02/23/99, 10/25/99. 03/14/2000 and 05/18/2000.

79  Supreme Court of  Justice, 3rd Chamber: 06/09/2009; Court of  Appeals of  Santiago: 03/24/2009. 

80  Constitutional Court of  Colombia: 1998 and 2016.

81  Court of  First Instance of  the National District (2008) and Court of  Appeals of  the National 
District (2009).

82  2009 Const., art. 21.2.

83  1988 Const., art. 5, roman letters V and X.

84  2008 Const., art. 66.18.

85  1983 Const., art. 2.

86  1982 Const., art. 76.

87  1992 Const., arts. 25 and 33.

88  1993 Const., art. 2.7.

89  2010 Const., art. 44.

90  1999 Const., art. 60.
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by human dignity”,91 since it “originates in human beings”92 as a “warranty and 
freedom of  human beings”,93 or as a “fundamental personality right, part of  people’s 
essentially individual civil rights as human beings”.94

Nonetheless, although some countries lack express constitutional provisions, 
they still believe constitutional protection to be implicit, whether as part of  the 
protection of  privacy or human dignity, or, more generically, as an aspect inherent 
to personality. This approach can be found in court decisions in Argentina,95 Chile,96 
Colombia,97 Costa Rica,98 Puerto Rico,99 Mexico100 and Uruguay.101

Besides constitutional protection, it is worth bearing in mind that the right to 
one’s image has been recognized in the Civil Codes of  several countries and in special 
laws. This is the case in Argentina,102 Bolivia,103 Brazil,104 Costa Rica,105 Mexico,106 
Panama,107 Peru108 and Puerto Rico.109

In the past decades -particularly after 2000- personal data protection laws have 
spread throughout Latin America. They are usually fairly extensive and detailed legal 
texts, strongly inspired in EU law in this matter. This aspect is relevant to the topic 

91    Constitutional Court of  Bolivia: 08/25/2004.

92 Superior Court of  Justice of  Brazil, Decision dated 09/15/1997, cited by antequera (2012), 
pp. 379.

93 State Court of  Justice of  Sao Paulo, Second Chamber of  Private law, Decision dated 09/28/2010, 
cit. by antequera (2012), p. 379. 

94 Supreme Court of  Justice of  Venezuela, Decision by the Constitutional Chamber of  10/03/2002, 
cited by antequera (2012), p. 379.

95 National Supreme Court of  Justice: 12/11/1984, 04/15/1993, 12/11/2007, 09/25/2001, 
09/12/2017

96 Supreme Court: 09/09/1997. This case-law has been developed in several subsequent decisions: 
larraín (2016), pp. 129 et seq. Chilean scholarship has tried to support the idea that the right to 
one’s image is implicitly recognized therein: nogueira (2007) and larraín (2016), pp. 148 and 
149. For a critical view on the matter, see: ferrante (2017).

97    Constitutional Court of  Colombia: 03/06/1996, 07/06/1999 and 05/24/2007.

98    Supreme Court of  Costa Rica: 11/01/2005, cited by antequera (2012), p. 379.

99    Supreme Court of  Puerto Rico: 1982, 1996 and 2008. 

100  Supreme Court of  Justice: 01/06/2009, cit. antequera (2012), p. 380.

101  Court of  Civil Appeals: 12/05/97, 20/2011, 02/20/2012.

102  Civil and Commercial Code of  the Nation (2014), art. 253. 

103  Civil Code (1975), arts. 16.

104  Civil Code (2002), art. 20.

105  Civil Code (1996), arts. 47 and 48

106  Act (2006), arts. 16 et seq.

107  Family Code (1994), arts. 575 and 577.

108  Civil Code (1984), art. 15.

109  Act dated 07/13/2011.
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discussed herein, since the definition of  “personal data” is extremely broad, and thus, 
it might also include self-image. This is the case of  the Argentine law of  2000, the 
Chilean law of  1999, the Uruguayan law of  2008, the Mexican federal law of  2010, 
the Peruvian law of  2011 and the Colombian law of  2012, among others. These 
laws often regulate personal data based on the notion that they are a right of  all 
human beings, affecting several aspects of  the regulation, including, but not limited 
to: specific (and very stringent) provisions on the requirements of  the consent of  
the owner of  the data for them to be “processed”. Under these provisions, data can 
only be processed for those purposes reported and consented by the owner thereof  
in writing; creation of  administrative bodies aimed at monitoring compliance with 
regulations, and creation of  specific actions aimed at investigating, modifying and 
revoking data owner’s authorizations for third-parties to process personal data.

3.1.3. The patrimonial dimension of  the right to one’s image

The patrimonial dimension of  the right to one’s image had already been 
recognized in statutory law in Latin American countries. Although 19th century 
Civil Codes were inspired in the European civil codes (specifically in the Napoleonic 
Civil Code) –thus lacking specific regulations on personality rights and the right to 
one’s image– the patrimonial aspect was recognized by laws on literary property and 
ownership of  portraits. The first laws in this regard were enacted in the first half  of  
the 20th century, such as the 1916 Brazilian Civil Code110 and the literary property 
laws of  Argentina111, Uruguay112, Colombia113 and Paraguay114. At a first moment, 
regulations therein on the commercial exploitation of  portraits were especially 
influenced by the 1907 Copyright Act of  Germany (still in force) and the Italian law 
1925 (replaced by the law of  1942). 

Today, most Latin American countries regulate the right to one’s image in 
their copyright laws. In addition to the 1933 Argentinian and 1937 Uruguayan laws 
(both of  them still in force), we must mention the case of  Brazil,115 Colombia,116 
Costa Rica,117 Ecuador,118 El Salvador,119 Guatemala,120 Honduras,121 Mexico,122 

110  Civil Code (1916) Art. 666, No. X (currently repealed). 

111  Act (1933), arts. 31-35 (currently in force).

112  Act (1937), art. 21 (currently in force).

113  Act (1946), arts. 25-27 (currently repealed).

114  Act (1951), arts. 29, 31 and 32 (currently repealed).

115  Act (1998), art. 46, lit. c

116  Act (1982), art. 87.

117  Act (1982), art. 178. 

118  Act (2016), arts. 160 and 161.

119  Act (1993), art. 38. 

120  Act (1998), arts. 39 and 69.

121  Act (1999), art. 60. 

122  Act (1996), art. 87.
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Panama,123 Paraguay,124 Peru125 and the Dominican Republic.126 Regulations 
on the right to one’s image in these laws are usually brief, though widely used in 
practice. They are often concise (between one and three articles), specifying that the 
commercial exploitation of  the pictorial, sculptural or photographic work containing 
a person’s image (portrait, bust, sculpture or picture) requires the consent of  both 
the author of  the picture and the individual portrayed. In most of  these legislations, 
the consent of  the individual portrayed is required to “trade” the portrait,127 whereas 
other figures such as “exhibiting or displaying the bust or portrait in the market”,128 
“using the bust or portrait for profit”,129 “trading, publishing, displaying or exhibiting 
a person’s image”,130 “exploiting the image and voice,”131 “using the picture”132 or 
“using or publishing the portrait.”133 Beyond differences in wording, in all these cases, 
law-makers require the consent of  the individual portrayed (owner of  the right to 
one’s image) to use of  his or her image for commercial purposes, hence expressly 
recognizing the patrimonial dimension of  this right. 

Beyond copyright and Civil Codes, there are some specific references to the 
commercial exploitation of  the right to one’s image.134 Special provisions include 
laws on the right to self-image enacted in Mexico135 and Puerto Rico,136 since they 
include more complex and detailed regulations on the patrimonial aspects of  the use 
of  another person’s image. We must also mention the Brazilian law of  1998 (known 
as “Lei Pelé”), which not only regulates the “derecho de arena” in favor of  those entities 
organizing sports events, but it also provides sportsmen participating in television 
shows (expressly deemed as owners of  an right to one’s image) a right to remuneration 
equivalent to 5% of  the profits from the exploitation of  audiovisual rights.137 

123  Act (2012), art. 37.

124  Act (1998), art. 78.

125  Act (1996), art. 85.

126  Act (2000), arts. 36, 52 and 53.

127  Argentina (1933), art. 31; Ecuador (2016), art. 160; El Salvador (1993), art. 38; Honduras (1999), art. 
1. 60; Peru (1996), art. 85; Paraguay (1998), art. 78, Panamá (2012), art. 37; Uruguay (1937), art. 21.

128  Colombia (1982), art. 87; Costa Rica (1982), art. 178; Dominican Republic (2000), art. 52. 

129  Guatemala (1998), arts. 39 and 69; Brazil (2002), art. 12.

130  Bolivia: Ley (1975), art. 16. 

131  Peru (1984), art. 15.

132  Ecuador (2016), art. 161.

133  Mexico (1996), art. 87.

134  For example, laws on employment contracts, regulation of  advertising, rules on the protection of  
minors and adolescents, criminal code. antequera (2012), pp. 380-381.

135  Mexico (2006).

136  Puerto Rico (2011).

137  Lei Pele (1998), art. 42.
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3.2. Models of  economic protection of  the right to one’s image.
We will delve into the notions found in national doctrine and case-law on those 

acts (either contracts, or, in a broader sense, legally relevant acts) by means of  which 
the right to one’s image is commercially exploited. For reasons of  space, we will only 
analyze a few jurisdictions.

3.2.1. Argentina

Scholarship and case-law have long considered that the right to one’s image 
is a “personal and non-transferable right”.138 Accordingly, the general principle is 
that using another person’s image without his or her consent is illegal, regardless of  
whether or not it is used for commercial purposes. The only provision of  substantive 
law on this matter is the copyright law, where the term “putting into commerce” 
was interpreted in a broad sense, including any use of  another person’s image.139 
Its qualification as a personal and non-transferable right does not prevent the right 
to one’s image from being commercially exploited through legally relevant acts.140 
Nonetheless, these acts are generally characterized as acts of  authorization, or as 
acts aimed at eliminating the unlawfulness of  the interference in a right deemed 
as “relatively non-transferable”.141 In turn, the validity of  a full assignment or 
transference of  the right to one’s image is ruled out.142 In this regard, although part of  
the doctrine supports the existence of  a patrimonial right to self-image, independent 
of  this personal and non-transferable rights, and subject to any acts of  disposal,143 the 
classification of  the right to one’s image as a personality right was endorsed in 2014 
in the new Civil and Commercial Code of  the Nation, which includes a reference to 
the “consent for the disposal” of  the right to one’s image, the real scope of  which is still 
open to interpretation.144 

138  caBanellas de las cuevas (2014), p. 174

139  villalBa & liPsZyc (2009), p. 66; MárqueZ & calderón (2009), p. 107; caBanellas de las cue-
vas (2014), p. 187. Malicious intent, loss of  clientele or invasion of  privacy are not required for 
liability claims, just the existence of  a compensable moral or patrimonial damage: caBanellas de 
las cuevas (2014), p. 187.

140  villalBa (2006), gorosito (2007), pp. 260 et seq.; MárqueZ & calderón (2009), p. 107; caBane-
llas de las cuevas (2014), p. 169.

141  villalBa & liPsZyc (1980), p. 817; cifuentes (2008), pp. 170-171; Zavala (2011), pp. 20-21; Bar-
Bieri (2012), p. 40-41; caBanellas de las cuevas (2014), p. 188;

142  villalBa & liPsZyc (1980), p. 821; Picasso (2007), pp. 40 and 41; cifuentes (2008); BarBieri 
(2012), pp. 40-41; caBanellas de las cuevas (2014), pp. 175, 177, 183-184 and 189. Assigning 
certain elements of  the right to one’s image is admitted, for example, regarding consent to register a 
trademark. See caBanellas de las cuevas (2014), p. 189.

143  villalBa (2006); MárqueZ & calderón (2009), pp. 108 et seq.

144  Civil and Commercial Code of  the Nation (2014), arts. 53 and 55. 
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3.2.2. Brazil
Brazilian doctrine on the commercial exploitation of  the right to one’s image is 

based on the notion that it is a personality right.145 This right has a patrimonial aspect, 
ensuring its owner the exclusive use of  his or her image, expressed in a negative aspect 
(no one can use other’s image with commercial purposes or for profit) and a positive 
aspect (doing business related to the exercise of  the right to one’s image).146 Hence, 
agreements for the commercial exploitation of  image are deemed valid, since the 
subject matter thereof  is the exercise of  the right by its owner.147 Nonetheless, as these 
agreements are deemed as acts relating to the exercise of  personality rights, consent 
would legitimate third-parties’ intromissions in a person’s right to one’s image, or a 
waiver of  the right to file a claim for said intromission authorized, provided that the 
explicit limits of  the agreement are respected.148

3.2.3. Chile
In Chile, the right to one’s image is neither expressly mentioned in the 

Constitution, nor has it been expressly regulated in special laws regulating its 
commercial exploitation. This is why it has been developed mainly by scholars and 
case-law.149 Chilean case-law states that the consent of  the person whose image 
is being used in order to benefit from the profits arising from such exploitation is 
required.150 Regarding the legal framework of  this exploitation, part of  the Chilean 
case-law believes that it must be included within the constitutional protection of  
property rights.151 However, this position has been severely criticized by scholars, 
since it treats personality rights as if  they were rights in rem.152 

145  glitZ & Bortolan (2017), p. 361 and 369.

146  glitZ & Bortolan (2017), p. 368.

147  glitZ & Bortolan (2017), p. 361. 

148  glitZ & Bortolan (2017), pp. 370-374.

149  anguita (2007), p. 42, larraín (2016), p. 127; aranciBia (2014), p. 70. The doctrine claims the 
existence of  partial regulations in “certain isolated cases”, such as articles 145 I and 152 of  the La-
bor Code and (with certain reservations) article 161 A of  the Criminal Code. See larraín (2016, p. 
128); ferrante (2017, pp. 144 and 145). Copyright regulations are also provided for in article 34 of  
Act 17,336, but with reservations too, since it would be an indirect recognition (see ferrante, 2017, 
p. 145). Article 20 of  Act 19,039 on the registration of  trademarks containing a person’s image, is 
also mentioned: see aillaPan (2016, p. 448).

150  Supreme Court of  Justice, Case No. 3,479-03 of  09/29/2003; Court of  Appeals of  Santiago, 
03/24/2009.

151  Court of  Appeals of  Santiago, Case No. 1,009-2003 dated 05/08/2003, Court of  Appeals of  
Iquique: 01/12/2007; Court of  Appeals of  Valparaiso, dated 03/27/1997 (cited by nogueira, 
2007, p. 267)

152  nogueira (2007), p. 266-270); aranciBia (2014), p. 71-73; larraín (2016), p. 131-132). None-
theless, this position is open to doubt (as aillaPan, 2016, p. 450-452 points out), and it has some 
opponents too (like ferrante, 2017, P. 156 and 157.
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As for the possibility to execute legally relevant acts on self-image, scholars 
believe these agreements to be legal, provided that they create obligations between 
the parties only (i.e., that they are not acts of  disposal).153 In general, the assumption 
is that it is a non-transferable personality right. Hence, consent would rule out the 
unlawfulness of  the act of  intromission in such agreement,154 or it would be grounds 
to rule out said unlawfulness.155 However, some dissenting opinions state that it is 
an autonomous patrimonial right.156 In any case, the possibility of  transferring or 
assigning the right to one’s image is ruled out.157 

3.2.4. Colombia

The Constitutional Court of  Colombia has also recognized that the power 
to commercially exploit the right to one’s image is guaranteed in Article 16 of  the 
Constitution, on the right to the free development of  personality, to which the legal 
scholarship agrees.158 The doctrine believes that using a portrait for commercial 
purposes cannot be done freely, and thus, prior and express authorization of  the 
person appearing therein or of  his or her successors in title is required for it to be 
reproduced.159 On that basis, the possibility of  performing legally relevant acts on the 
right to one’s image is widely admitted,160 although opinions are divided on whether 
any act of  disposal is admissible161 or only those authorizations (license) that do not 
fully detach the owner from the patrimonial aspects of  his or her own image.162 The 
doctrine also states that there must always be a consideration for the commercial use 
of  a person’s image. This element is deemed an element inherent to the agreement 
for commercial exploitation.163 

3.2.5. Uruguay

The notion of  the right to one’s image as a personality right can be found in 
Uruguayan case-law of  the mid-20th century.164 However, the scholarship did not 
analyze this matter until much later, during the last quarter of  the 20th century,165 

153  nogueira (2007), p. 274, larraín (2017), p. 57 and 58.

154  nogueira (2007), p. 270.

155  larraín (2017), p. 58.

156  ferrante (2017). 

157  larraín (2017), pp. 59-60. 

158  Constitutional Court, Decision T-090/96; in the same sense: ceBallos (2011), p. 69.

159  guZMán (2016), p. 49

160  guZMán (2016), pp. 48-50 

161  Admitted by part of  the doctrine by analogical application of  copyright rules: guZMán (2016), pp. 
49 and 52.

162  ceBallos (2011), p. 70.

163  guZMán (2016), pp. 51 and 52.

164  Juzgado Letrado en lo Civil de 6º Turno (França), Decision dated 04/07/1954, LJU c. 3918

165  The first references are by gaMarra (1983) and yglesias (1987).
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and it was developed during the first decade of  2000.166 Scholars fully recognize the 
validity of  legally relevant acts on the right to one’s image,167 but there are dissenting 
opinions on whether it is an autonomous right to commercially exploit the right to 
one’s image (originating in the law on literary and artistic property), under which a 
transfer of  the right would be admissible168 - or a patrimonial aspect of  the personality 
right to image169 which most authors believe to be protected by the Constitution.170 
Beyond the doctrinal analysis, there is no relevant case-law on one position or the 
other. Likewise, the manner in which this patrimonial right/power would coexist 
with the regime set out in the regulations on the protection of  personal data is not 
clear.171

3.3. Concluding observations on the economic protection of  the right to 
one’s image in Latin America

Beyond the different perspectives between regulations in the aforementioned 
countries, the general scenario seems to favor an intermediate model of  economic 
protection of  the right to one’s image, under which agreements on this right between 
the owner and third parties (to the latter’s benefit) would be valid, but restricting their 
scope to the creation of  obligations (between the parties) and acts of  disposal, i.e., 
including acts of  authorization or license ruling out unlawfulness, or as concessions 
(sucesión constitutiva). But acts fully transferring the powers to exploit this right172 are 
not allowed. 

The adherence of  Latin American countries to an intermediate model is also 
strengthened due to a set of  elements consistent with the commitment mentioned in 
the theoretical framework. 

In this regard, in terms of  statutory law, we may first conclude that most 
countries require express consent for the portrait to be “put in commerce”. Hence, 
the authorization to use the image cannot be tacit, implicit or presumed. This is 

166  Balsa (2001), pp. 19, 20, 22, 27-29, 47; laMas (2004, pp. 37-39, 46, 225 et seq.; hoWard (2008), 
pp. 91, 92, 107 and 108, 181, 184-186).

167  See the scholarship in the previous note.

168  See laMas (2004), cit. Balsa (2001), cit., orodoqui (2013), pp. 324-328.

169  hoWard (2008), who admits any acts of  disposition, but understands that the scope thereof  is lim-
ited to eliminating the unlawfulness of  the interference, and not to an actual transfer (desplazamiento) 
of  the patrimonial right.

170  Berdaguer Mosca (2015), pp. 188-190. 

171  On this aspect: Berdaguer Mosca (2018).

172  Naturally, this topic must be studied in further detail, especially the system of  transfer mortis causa 
and the special characteristics of  the general civil liability regime in cases of  unlawful interference. 
These aspects are part of  the protection regime and they will not be analyzed here. 
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the case of  Argentina,173 Colombia,174 Costa Rica,175 Ecuador,176 Mexico,177 
Peru178 and Uruguay.179 In Brazil, this requirement is not provided for in specific 
provisions, but in the scholarship and case-law180. Whereas in other countries, 
intellectual property laws require the express “consent” of  the person portrayed, 
without further description.181 

This must be supplemented with two additional tenets, namely the intermediate 
protection model: (a) on the one hand, the general opinion in Latin America that 
consent to use of  image must be interpreted strictly, as in the case of  Argentina,182 
Brazil,183 Chile,184 Colombia185 and Uruguay;186 (b) on the other hand, although related 
to the foregoing, a principle of  specificity is applicable, in terms that the authorization 
is deemed given for the exclusive purposes for which it was obtained.187 Hence, consent 
to capture the image is not sufficient to publish it.188

Likewise, the right to revoke the consent to the use of  image for commercial 
purposes –which, as we already explained, is typical of  intermediate systems– is 
expressly recognized in the statutory law of  several Latin American countries, 
such as Argentina,189 Colombia,190 Costa Rica,191 Mexico,192 the Dominican 

173  Act (1933), art. 31. 

174  Act (1982), art. 87. 

175  Act (1982), art. 178.

176  Act (2016), art. 161.

177  Act (1996), art. 87; Act (2006), art. 18.

178  Act (1984), art. 15. 

179  Act (1937), art. 21.

180  glitZ & Bortolan (2017), pp. 368 and 372; Superior Court of  Justice: 12/19/2000.

181  Peru (1996, art. 85); Paraguay (1998, art. 78); Panama (2012, art. 37) and Honduras (1999, art. 60).

182  The criterion of  strict interpretation is expressly provided for in Article 55 of  the Civil and Com-
mercial Code of  the Nation, and it is also supported unanimously by the scholarship: Zavala (2011), 
p. 21; villalBa & liPZyc (1980), p. 820; BarBieri (2012), pp. 49, 71-87; caBanellas de las cuevas 
(2014), p. 177; MárqueZ & calderón (2009), p. 111; PiZarro (1999), p. 342; navarro (2016), pp. 
20 and 184-185. See Argentinian case-law cited by antequera (2012), pp. 525-531.

183  glitZ & Bortolan (2017), pp. 371-373; Superior Court of  Justice: 10/23/2014. See Brazilian 
jurisprudence cited by antequera (2012), pp. 525 et seq. 

184  larraín (2017), p. 69. See case-law cited in antequera (2012), p. 534.

185  ceBallos (2011), p. 73. See case-law cited in antequera (2012), p. 532. 

186  laMas (2004), p. 213. 

187  Zannoni & Bíscaro (1993), pp. 108-115; Zavala (2011), pp. 22-23.

188  antequera (2012), p.526; Zavala (2011), p. 21; cifuentes (2008), pp. 568-569

189  Act (1933), art. 31; Civil and Commercial Code (2014), art. 55. 

190  Act (1982), art. 87.

191  Act (1982), art. 178.

192  Act (1996), art. 87. The principle of  revocation does not apply when the authorization to use the 
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Republic193 and Uruguay,194 In most of  these cases, the exercise of  the right of  
revocation by the right holder involves compensation of  the damages caused by 
licit activity. Apart from those cases where it is explicitly recognized by statutory 
law, unilateral revocation has been admitted in Chilean195 and Brazilian196 
scholarship. Notwithstanding this, it is worth bearing in mind that the right to 
revoke the authorization given is a general principle included in most countries’ 
personal data protection laws. Therefore, consistency between this field and the 
remaining regulations on the right to one’s image is still not entirely clear.  

Finally, many references in doctrine and case law support an intermediate 
system regarding the restrictive interpretation of  legal authorization cases, since 
they would be admissible when a general interest is pursued, thus excluding use for 
commercial purposes.197

image has been given in return for payment.

193  Act (2000), art. 52

194  Act (1937), art. 21.

195  larraín (2017), pp. 69 and 70, although he pointed out that this principle only applies to unilateral 
consent, but not to contractual consent. The Supreme Court decided that revocation after the 
execution of  a contract was not valid: Decision dated 01/15/2002, cited by larraín, 2017 pp. 61 
and 70 (note 72).

196  According to this position, the holder of  the right to one’s image is entitled to unilaterally revoke 
consent for moral or personal reasons: glitZ & Bortolan (2017), pp. 374-376, but said power 
cannot be exercised for purely economic reasons, since it does not justify a deviation from the pacta 
sunt servanda rule: glitZ & Bortolan (2017), pp. 376. 

197  In this regard, see antequera (2012), pp. 465-68. In the Argentinian doctrine: Zavala (2011), p. 
33; BarBieri (2012), pp. 59 and 60; MárqueZ & calderón (2009), p. 107 and 114. For the Uruguay-
an doctrine: gaMarra (1983) and Berdaguer Mosca (2015). 



Javier Berdaguer Mosca218

LA
TI

N
 A

M
ER

IC
AN

 L
EG

AL
 S

TU
DI

ES
   

   
Vo

lu
m

e 5
 (2

01
9)

BIBLIOGRAPHY CITED

aillaPán, Jorge Eduardo (2016). “El derecho a la propia imagen ¿Derecho 
personalísimo? ¿Derecho fundamental? Precisiones terminológicas para el 
ordenamiento jurídico chileno”, Revista Chilena de Derecho, 43(2), 433-459.

alatriste, Karla (2013). “Contrato de autorización de uso de imagen y retrato”, 
Revista Mexicana de Derecho de Autor, Primer Semestre, Junio 2013, N° 2, pp. 36 ff.

antequera Parrilli, R. (2012). “Derechos Intelectuales y Derecho a la Imagen en 
la Jurisprudencia Comparada”, Colección de Propiedad Intelectual (dirigida por 
Carlos Rogel, Ed. Reus).

aranciBia, María José (2014). “Reflexionando sobre los derechos de la personalidad 
desde la perspectiva del derecho a la propia imagen”, Revista de Derecho, 
Publicación de la Facultad de Derecho de la Universidad Católica del Uruguay, Año 9, N° 
9, Montevideo, Julio 2014, pp. 55-80.

arroyo, Juan (2015). “Los Derechos de la Personalidad”, Revista Académica de la 
Universidad de Salle, Año XIII, N° 25, pp. 61 y ss.

Balsa, María (2001). “Algunas cuestiones sobre el Derecho a la propia imagen”, 
FCU, Montevideo.

BarBieri, Pablo (2012). Derecho de imagen en el deporte (Ad.Hoc).

Bass, Ellen (2008). “A Right in Search of  a Coherent Rationale - Conceptualizing 
Persona in a Comparative Context: The United State Right of  Publicity and 
German Personality Rights”, University of  San Francisco Law Review, Vol. 42 
(2007-2008), pp. 799 ff.

Berdaguer Mosca, Javier (2015). “Utilización de la imagen con fines publicitarios 
y el régimen de las publicaciones libres”, Revista de Doctrina y Jurisprudencia de 
Derecho Civil, Vol. III, FCU, pp. 187 ff.

Berdaguer Mosca, Javier (2018). “La imagen como dato personal”, Revista de Doctrina 
y Jurisprudencia de Derecho Civil, Vol. VI, FCU, pp. 31 ff.

BergMann, Susanne (1999). “Publicity Rights in the United States and Germany: A 
Comparative Analysis”, 19 Loyola Los Angeles Entertainment Law Review, pp. 479 ff.

Beverly-sMith, Huw; ohly, Ansgar, lucas, Agnes (2005). Privacy, Property and 
Personality. Civil Law Perspectives on Commercial Appropriation (Cambridge University 
Press).

Black, Gillian (2011). Publicity Rights and Image. Exploitation and Legal Control  
(Hart Publishing).



The Right to Economic Protection of  One’s Image in Latin America

Vo
lu

m
e 5

 (2
01

9)
   

   
LA

TI
N

 A
M

ER
IC

AN
 L

EG
AL

 S
TU

DI
ES

219

Bortolan, Gabrielle (2018). “Análise do contrato e disposição da imagem”. RJLB – 
Revista Juridica Luso-Brasileira, v. 6, pp. 737-753.

Bortolan, Gabrielle & Pascoaloto, Thais (2014). “O Direito a Imagem na 
perspectiva da pessoa no dierito civil contemporáneo”, Revista do Instituto do 
Direito Brasileiro, Ano 3, Nº 4, pp. 3081 ff.

caBanellas de las cuevas, Guillermo (2014), “Los derechos de imagen. 
Aproximación conceptual y régimen jurídico” en Derecho del Deporte (Dir. 
Cabanellas de las Cuevas) (Heliasta), pp. 167 ff.

cantero, Inés, feinsohn, Dana, kiM, Hee-Eun; Mayr, Stefan & rainsford, Edward 
(2010). “Exploiting publicity rights in the EU” – EIPIN Report, in ETH Zurich 
Research Collection, https://doi.org/10.3929/ethz-a-006318721 

castaldi, Carole (2008). L’explotation commerciale de l’image des personnes physiques 
(Université de Paris II).

ceBallos, José (2011). “Aspectos generales del derecho a la propia imagen”, La 
Propiedad Inmaterial, N° 15, Universidad Externado de Colombia, pp. 61-83.

cifuentes, Santos (2008). Derechos personalísimos (3rd ed., Astrea).

cionti, Fernando (2000). La nascita del diritto sull’immagin (Giuffré).

de castro y Bravo, Federico (1959). “Los llamados derechos de la personalidad”, 
Anuario de Derecho Civil, pp. 1237-1275.

de cuPis, Adriano (1950). I Diritti della personalitá (Giufré).

ferrante, Alfredo (2017). “La protección a la imagen y su materialidad en el 
ordenamiento chileno”, Revista Boliviana de Derecho, Nº 23, pp. 134-167.

flores, Elvia (2006). “Derecho a la imagen y responsabilidad civil”, in Derecho civil y 
romano. Culturas y Sistemas Jurídicos Comparados, México (web version).

gaMarra, Jorge (1983). “Derecho a la Imagen (Retrato)”, Anuario de Derecho Civil 
Uruguayo, Vol. XIII, FCU, pp. 113-117.

glitZ, Federico & Bortolan, Gabrielle (2017). “O contrato para disposição da 
imagem na perspectiva dos direitos da personalidade”, Revista Justiça do Direito, 
Vol. 31, N° 2, pp. 358-385.

gorosito, Alejandro (2007). “Exégesis del derecho a la propia imagen”, in Lecciones 
y Ensayos (Revista de la Facultad de Derecho de la Universidad de Buenos Aires), N° 83, 
pp. 253 ff.

guZMán, Diego (2016). “El contexto actual del derecho de la imagen en Colombia”, 
Revista La Propiedad Inmaterial Nº 21, Universidad Externado de Colombia, pp. 
47-77.

hoWard, Walter (2008). Derecho de la Persona, Vol. 1 (Universidad de Montevideo).

laMas, Mario (2004). Derechos de la personalidad y explotación de la apariencia humana. 
Estudio sobre el nombre, la imagen, la intimidad, la identidad, el honor y la reputación como 
derechos personales y como derechos patrimoniales (Cikato Abogados). 



Javier Berdaguer Mosca220

LA
TI

N
 A

M
ER

IC
AN

 L
EG

AL
 S

TU
DI

ES
   

   
Vo

lu
m

e 5
 (2

01
9)

larraín, Cristián (2016). “Responsabilidad civil por vulneración del derecho a la 
propia imagen: análisis comparado y propuestas para el derecho chileno”, 
Revista Chilena de Derecho Privado, Nº 26, pp. 119-185.

larraín, Cristián (2017). “Actos y contratos sobre el derecho a la imagen en el 
ordenamiento chileno (con referencia al derecho comparado)”, Revista de 
Derecho Universidad Austral de Chile, Vol. 30 N° 1, pp. 53 – 76.

leaffer, M. (2007). “The Right of  Publicity: A Comparative Perspective”, 70 Albany 
Law Review 1357, pp. 1357 ff.

loiseau, Gregoire (1997). “Des droites patrimoniaux de la personnalité en droit 
francais”, Revue de droite de Mc Gill, 42 R.D, pp. 319 ff.

MarqueZ, José & calderón, Maximiliano Rafael (2009). “El Derecho a la imagen y 
su valor económico”, Revista Crítica de Derecho Privado, N° 6, pp. 99-123.

Mc carthy, J. Thomas (2013). The Rights of  publicity and privacy (Thomson Reuters)

navarro, Juan (2016). Los derechos personalísimos (Ed. El Derecho).

niMMer, Melville (2954). “The Right of  Publicity”, 19 Law and Contemporary Problems, 
pp. 203-223.

nogueira, Humberto (2007). “El derecho a la propia imagen como derecho 
fundamental implícito. Fundamentación y caracterización”, Revista Ius et 
Praxis, N° 2, pp. 245 ff.

ordoqui, Gustavo (2013). Derecho de Daños, Vol. III (Daño a la Persona) (La Ley).

Picasso, Sebastián (2007). “Nuevas fronteras del Derecho a la imagen”, Revista Crítica 
de Derecho Privado, N° 4, pp. 35 ff.

Pino, Giorgio (2003). “Teorie e dottrine dei diritti della personalità Uno studio di 
meta-giurisprudenza analítica”, in Materiali per una storia della cultura giuridica, 
2003/1, pp. 237-274.

Priens, Corien (2006). “Property and Privacy: European Perspectives and the 
Commodification of  our Identity”, in L. guiBault & P.B. hugenholtZ (eds.), 
The Future of  the Public Domain (Kluwer Law), pp. 223-257.

Prosser, William (1960). “Privacy”, 48 California Law Review, pp. 383-423.

Pouillet, Eugene (1908). Traite Theorique et pratique de la propriete litterarire et artistique (3rd 
ed., Hachette).

resta, Giorgio (2005). Autonomia privata e diritti della personalitá - Il problema dello 
sfrutamento económico degli attributi della persona in prospettiva comparatistica (Biblioteca 
di Dirito Privato Ordinata da Pietro Rescigno, Jovene Editore).

resta, Giorgio (2006). “I diritti della personalita”, in Guido alPa & Giorgio resta, 
Tratato di Diritto Civile (UTET).

resta, Giorgio (2011). “The new frontiers of  personality rights and the problem 
of  commodification: European and comparative perspectives”, Tulane European 



The Right to Economic Protection of  One’s Image in Latin America

Vo
lu

m
e 5

 (2
01

9)
   

   
LA

TI
N

 A
M

ER
IC

AN
 L

EG
AL

 S
TU

DI
ES

221

and Civil Law Forum, Vol. 26, pp. 33 y ss. Available at SSRN: https://ssrn.com/
abstract=1952695  

resta, Giorgio (2014a). Dignitá, Persone, Mercati (Giappichelli). 

resta, Giorgio (2014b). “Personnalité, Persoenlichkeit, Personality. Comparative 
Perspectives on the Protection of  Identity in Private Law”, in L. sMith, R. 
treMBlay & A. PoPovici, Les intraduisibles en droit civil (Thémis).

rodrigues, Edson Moreira (2009). “Inovação jurisdicional: direito de imagem como 
exteriorização da personalidade, Cadernos da Escola Judicial do TRT da 4ª Região, 
Nº 02-2009, pp. 113 ff. 

rothMan, Jennifer (2018). The Right of  Publicity – Privacy reimagined for a public world 
(Harvard Universtity Press).

serna, Marie (1997). L’Image des personnes physiques et des biens (Collection Droite des 
affaires et de l’entreprise).

vendrell cervantes, Carles (2014). El mercado de los derechos de imagen. El consentimiento 
o la autorización para la intromisión en los derechos de la personalidad y la transmisión de 
derechos de imagen (Thomson Reuters – Aranzadi).

vercellone, Paolo (1959). Il diritto sul proprio ritratto (Toriense).

villalBa, Carlos & liPsZyc, Delia (2009). El derecho de autor en la Argentina (2nd ed., 
La Ley).

villalBa, Federico (2006). “Algunos aspectos acerca del derecho patrimonial y 
extrapatrimonial sobre la propia imagen”, at: http://www.justiniano.com/
revista_doctrina/derecho_imagen.htm   

villalBa, Federico (2015). “El derecho a la imagen en el Código Civil y Comercial 
de la Nación”, Revista Reformas Legislativas. Debates doctrinarios. Código Civil y 
Comercial, Año I. N° 4 pp. 93 ff.

villalBa, Carlos y liPsZyc, Delia (1980). “Protección de la propia imagen”, LL 
1980-C- pp. 815 ff. 

WhitMan, James (2004). “The Two Western Cultures of  Privacy: Dignity versus 
Liberty”, en Yale Law Journal, Vol. 113, April 2004, pp. 1151 ff.

yglesias, Arturo (1987). “Derecho a la Información”, Colección JUS, Nº 30, FCU.

Zannoni, Eduardo & Bíscaro, Beatriz (1993). Responsabilidad de los medios de prensa 
(Astrea).

Zavala de gonZáleZ, Matilde (2011). Daños a la dignidad, Vol. 2, (Astrea).



Javier Berdaguer Mosca222

LA
TI

N
 A

M
ER

IC
AN

 L
EG

AL
 S

TU
DI

ES
   

   
Vo

lu
m

e 5
 (2

01
9)

CASES CITED

Argentina:

Supreme Court of  Justice, 11/12/1984 (Ponzetti de Balbín, Indalia c/ Editorial 
Atlántida S.A.). 

Supreme Court of  Justice, 15/04/1993 (Gutheim, Federico c/ Alemann, Juan, Fallos 
316:703). 

Supreme Court of  Justice, 11/12/2007 (Herrera Ramon Santiago c/ S.A La Nación, 
Fallos: 330:5088).  

Supreme Court of  Justice, 25/09/2001 (Menem Carlos c/ Editorial Perfil y otros, 
Fallos: 324:2895); 

Supreme Court of  Justice, 12/09/2017 (Gimbutas Carolina c/ Google Inc, Fallos: 
340:1236).

Bolivia:

Tribunal Constitucional de Bolivia, Sentencia 1376/2004 del 25/08/2004.

Brasil:

Superior Tribunal de Justiça, Acórdão de 23.02.99, Quarta Turma REsp 74473/RJ.

Superior Tribunal de Justiça, Acórdão de 25.10.99,  Quarta Turma no REsp 45305/
SP.

Superior Tribunal de Justiça, Decisao Monocratica 14/03/2000, ERESP 074473.

Superior Tribunal de Justiça,, Recurso Especial 230306/RJ, de 18.05.2000.

Colombia:

Corte Constitucional, T-408/1998. Expte T 156083.

Corte Constitucional, T 546/16 del 11/10/2016 Expte: T-5.608.527 

Corte Constitucional, T-090, March 6, 1996; 

Corte Constitucional, T-471, July 6, 1999; 

Corte Constitucional, T-405, May 24, 2007.



The Right to Economic Protection of  One’s Image in Latin America

Vo
lu

m
e 5

 (2
01

9)
   

   
LA

TI
N

 A
M

ER
IC

AN
 L

EG
AL

 S
TU

DI
ES

223

Chile:

Supreme Court, 09/09/1997, Gaceta Jurídica, Nº 207, Santiago, , pp. 57-60.

Supreme Court, Caroca Rodríguez Christian Antonio contra Electrónica Sudamericana Limitada 
(2009). Sala 3ª, 9/06/2009, Rol N°2.506-2009.

Supreme Court, González Ramírez Fernando con VTR Banda Ancha S.A. y otro. (2003). 
29/09/2003, Rol 3.479-03.

Corte de Apelaciones de Santiago, Rol N°1009-2003, 08/05/2003.

Corte de Apelaciones de Santiago, Primera Sala, 24/03/2009, Fallo: 2.506-2009, 
Rol Nº 127-2009.

Corte de Apelaciones de Iquique, 12/01/2007, Rol N°709-2006.

Corte de Apelaciones de Valparaíso, 27/03/1997.

Dominican Republican:

Cuarta Sala de la Cámara Civil y Comercial del Juzgado de Primera Instancia del 
Distrito Nacional, Sentencia 0659/2008 de fecha 30-7-2008.

Cámara Civil y Comercial de la Corte de Apelación del Distrito Nacional, Segunda 
Sala, Sentencia 310-2009 de fecha 5/06/2009, Expediente 026-03-08-00671.

France:

Tribunal civil de la Seine 16-6-1858, Dalloz, 1858, III, p. 62.

Mexico:

Supreme Court, Fallo del Tribunal Pleno, 6/01/2009.

Puerto Rico:

Tribunal Supremo de Puerto Rico, Colón v. Romero Barceló (112 D.P.R. 573 (1982);

Tribunal Supremo de Puerto Rico (Bonilla Medina v. PNP , 140 DPR 294 (1996)); 

Tribunal Supremo de Puerto Rico, Vigoreaux Lorenzana v. Quizno’s Sub, Inc 2008 T.S.P.R. 38.

United States:

Pavesich v. New England Life Ins. Co., 50 S.E. 68 (Ga. 1905).

Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc, 202 F.2d 866 (2d Cir. 1953), US 
Court of  Appeals for the Second Circuit.

Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562 (1977).



Javier Berdaguer Mosca224

LA
TI

N
 A

M
ER

IC
AN

 L
EG

AL
 S

TU
DI

ES
   

   
Vo

lu
m

e 5
 (2

01
9)

Uruguay:

Tribunal de Apelaciones en lo Civil, 6° Turno, Sentencia Nº260/97 del 5/12/97, 
LJU, caso 13.475; 

Tribunal de Apelaciones en lo Civil, 2° Turno, Sentencia 20/2011, ADCU XLII pp. 
76 y LJU c.16.290; 

Tribunal de Apelaciones en lo Civil, 4º Turno, Sentencia N° 39/2012 del 20/02/2012, 
pub. en Revista de Doctrina y Jurisprudencia de Derecho Civil, t. 1 (2013), c 36.



The Right to Economic Protection of  One’s Image in Latin America

Vo
lu

m
e 5

 (2
01

9)
   

   
LA

TI
N

 A
M

ER
IC

AN
 L

EG
AL

 S
TU

DI
ES

225

LEGISLATION CITED

Argentina:

Ley 11.723 (1933) – Régimen Legal de la Propiedad Intelectual.

Código Civil y Comercial de la Nación Aprobado por ley 26.994 (2014).

Ley 25.326 de Datos Personales (2000).

Bolivia:

Constitución Política del Estado (2009).

Código Civil aprobado por DL 12760 de 06/08/1975.

Brazil:

Código Civil Brasilero de 1916 – Ley Nº 3.701 1/01/1916, overturned by Ley Nº 
10.406 of  2002.

Constitución Política de la República Federativa de Brasil (1988).

Código Civil Brasilero de 2002: Ley Nº 10.406, 10/01/2002.

Lei de Direitos Autorais - Lei nº 9.610, of  19/02/1998.

Lei Nº 9.615 del 24/03/1998 (“Lei Pelé”).

Colombia:

Ley Nº 86/1946 of  26/12/1946.

Constitución Política de Colombia (1991).

Ley Nº 23/1982 on Intellectual Property (1982). 

Ley 1581 de 2012 (Personal Data).

Costa Rica:

Código Civil - Ley N° XXX of  19 April 1885, modified by Ley No.7600 of  2 May 
1996.

Ley Nº 6683 - Ley de Derecho de Autor y Derechos Conexos (1982).



Javier Berdaguer Mosca226

LA
TI

N
 A

M
ER

IC
AN

 L
EG

AL
 S

TU
DI

ES
   

   
Vo

lu
m

e 5
 (2

01
9)

Chile:

Ley 19.628 (1999) de Datos Personales.

Dominican Republic:

Constitución Política de la República Dominicana del 26 de enero de 2010.

Ley N°65-00, de 21 de agosto de 2000, de Derecho de Autor.

Ecuador:

Constitución de la República del Ecuador del 20 de octubre de 2008.

Código de la Economía Social de los Conocimientos, Creatividad e Innovación, del 
9 diciembre 2016.

El Salvador:

Constitución Política de El Salvador de 1983

Ley de Propiedad Intelectual de14 de julio de 1993 (modificada hasta el Decreto 
Legislativo N°611, de 15 de febrero de 2017). 

France:

Loi n° 70-643 du 17 juillet 1970 tendant à renforcer la garantie des droits individuels 
des citoyens. 

Germany:

Código Civil BGB (1900) - Bürgerliches Gesetzbuch (BGB).

Ley del 9 de enero de 1907 sobre Derechos de Autor en Obras Artísticas y Fotografía 
- Gesetz betreffend das Urheberrecht an Werken der bildenden Künste und 
der Photographie.

Guatemala:

Ley del Derecho de Autor y Derechos Conexos of  1998. 

Honduras:

Constitución de la República de Honduras of  1982.

Ley del Derecho de Autor y de los derechos conexos of  1999.



The Right to Economic Protection of  One’s Image in Latin America

Vo
lu

m
e 5

 (2
01

9)
   

   
LA

TI
N

 A
M

ER
IC

AN
 L

EG
AL

 S
TU

DI
ES

227

Italia:

Regio decreto legge 7 novembre 1925 n. 1950. Disposizioni sul diritto di autore.

L. 22 aprile 1941, n. 633 - Protezione del diritto d’autore e di altri diritti connessi al 
suo esercizio (1941).

R.D. 16 marzo 1942, n. 262 Approvazione del testo del Codice Civile (1942).

Mexico:

Ley Federal de Derechos de autor of  24/12/1996 

Reglamento de la Ley Federal de Derechos de autor of  22/05/1998.

Ley de responsabilidad civil para la protección del derecho a la vida privada, el 
honor y la propia imagen en el Distrito Federal, 19 May 2006.

Ley Federal de Datos Personales (2010).

Panama:

Ley 64 de 10 de Octubre de 2012 Sobre Derecho de Autor y Derechos Conexos

Ley 3 de 1994 – Código de Familia.

Paraguay:

Constitución de la República del Paraguay of  20 June 1992.

Ley 94/1951 of  31 March 1951 sobre creaciones científicas, literarias y artísticas.

Ley N° 1328/1998 de Derecho de Autor y Derechos Conexos.

Peru:

Constitución Política del Perú of  1993.

Ley sobre Derecho de autor – Decreto Legislativo Nº 822 (1996).

Código Civil - Decreto Legislativo Nº 295 of  25 July 1984.

Ley 29.733 (2011) – Datos Personales.

Portugal:

Constituição da República Portuguesa (1976).

Código Civil - DL n.º 47344/66, of  25/11/1966.



Javier Berdaguer Mosca228

LA
TI

N
 A

M
ER

IC
AN

 L
EG

AL
 S

TU
DI

ES
   

   
Vo

lu
m

e 5
 (2

01
9)

Puerto Rico:

Ley del Derecho sobre la Propia Imagen – Ley N° 139 of  13 July 2011.

Spain:

Constitución Española (1978).

Ley Orgánica 1/1982, of  5 May, sobre protección civil del derecho al honor, a la 
intimidad personal y familiar y a la propia imagen (1982).

Uruguay:

Ley Nº 9.739 – Ley de Propiedad Literaria y Artística of  17/12/1937.

Ley Nº18331 – Ley de Datos Personales (2008).

Venezuela:

Constitución de la República Bolivariana de Venezuela of  1999.


