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Abstract

This article analyzes the divorce cases processed in Chile in the 19th
century during the period in which the foundations of the
republican legal order were laid. Its objective is to identify the
specific meanings of home as a private space and family environment
in relation to the fundamental rights of men and women united in
marriage. In this line, this paper investigates the tensions between
these rights and the prerogatives of the husband — family man - in
the liberal context and the secularization of marriage.
Methodologically, divorce lawsuits allow us to immerse ourselves in
marital homes given that they comprise several issues that include
women’s rights, the defense of marital power, the voices of jurists
and judges regarding marriage, as well as the understanding of
power in the family, its abuse, and the intervention power of the
State in said circumstances. This analysis reveals that divorce was a
female protection resource against the mistreatment suffered at the
hands of their husbands; this paper sustains that while the male
prerogative to correct women was discredited, the notion of home as
an inviolable space was a powerful defense for exercising marital
power. Paradoxically, this discourse, although it could have
overshadowed female rights, also acquired a positive meaning as a
space from which to invoke rights and demand public action.

divorce; intimate violence; Chilean history; family and law.

Resumen

Este articulo analiza los casos de divorcio procesados en Chile en el
siglo XIX durante el periodo en el cual se sentaron las bases del
orden juridico republicano. Su objetivo es identificar los significados
concretos del hogar como espacio privado y dambito de la familia en
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relacion a los derechos fundamentales de hombres y mujeres unidos
en matrimonio. Para ello indaga en las tensiones entre estos derechos
y las prerrogrativas del marido -padre de familia- en el contexto
liberal y de secularizacién del matrimonio. Metodolégicamente, los
pleitos de divorcio constituyen una puerta de entrada al hogar,
porque en éstos se manifiestan de un modo pristino las
reivindicaciones de derecho de las mujeres, la defensa de la potestad
marital, las voces de juristas y jueces respecto del matrimonio, asi
como el entendimiento del poder en la familia, su abuso y el poder
del Estado para intervenir en dicho espacio. El andlisis devela que el
divorcio fue un recurso de protecciéon femenina en contra del
maltrato sufrido en manos de sus maridos; y argumenta que, si bien
la prerrogativa masculina de corregir a la mujer fue desprestigiada,
la nocién de hogar como un espacio inviolable fue una defensa
poderosa del ejercicio de la potestad marital. Paradéjicamente, este
discurso, aunque pudo haber ensombrecido la demanda femenina,
también adquiri6 un sentido positivo como espacio desde el cual
invocar derechos y reclamar la accién publica.

Palabras clave: divorcio; violencia doméstica; historia chilena; derecho y familia.

INTRODUCTION

The concept of home evokes contrasting images of unfathomable human
experiences. It regards a concept that has represented both spaces of freedom and
intimacy, as well as that of submission and isolation. Since the enlightened origins
of modern democracy, home has been the seat of the fundamental freedoms of the
individual and, consequently, conceived as an inviolable space, closed to public
interference and state intervention.

For more than two centuries, this notion of home (as an individual fortress)
has operated as a legal premise to help identify and differentiate those actions that
would threaten the free development of individuals.! Among the threats
represented by the interference of the State and by third parties, other menaces
have emerged within this space (home) and among those who share it.

Although home and family are not equivalent concepts or realities, they were
intimately intertwined throughout the 19" century. Ideologically and politically,
home was assimilated to the family sphere as an entity that was separate and

! ARENDT (2005); DWORKIN (1989); OKIN (1989) y (2004); NUSSBAUM (2000); BOURDIEU (2000);
GARGARELLA (2008); ALEXY (2008).
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distinguishable from the State.? Thus, these characteristics strengthened its sense of
privacy during that period.’

The formation processes of the national State, the construction of political
power and the constitution of civil society were supported by a new family model
consistent with the modern public space. Accordingly, all these spheres assigned
family a central role in the formation of future citizens. Family and home became
the space where ties — determined by consanguinity or affinity- ultimately affected
the scope of individual rights.

Unlike the relationships involving male individuals characterized by free and
equal relations in the public-political space, the family relationships of woman and
children were hierarchical. These latter relationships were characterized by
dependence and obedience towards husbands and fathers, who owed them
protection.

If for some citizens these rights represented their independence from all
authority and operated as interpersonal limits based on the notion of private
property,4 this was not the case for those who the family subdued to a subordinate
civil status. According to said vision, there was only room for the government of one
figure, that of the family man, unlike that of the republic in which everyone
participated.

Nonetheless, it should be noted that the only distinctions that the law
permitted between the members of the family were the biological ones determined
by the age and gender of individuals. Regarding age, distinctions were temporary,
but for woman it was permanent.” Age conditioned women’s development until
they reached emancipation; in the meantime, their development occurred at home.

Family meant for the wife a form of dependency that occurred at home
under male rule. Unlike the Old Regime society, the nature of domestic ties was
different, framed in the notion of a contract between people free to commit to each
other. To resolve this dilemma of individual freedom presented by the contractual
ties (introduced by civil code regulations governing family relations), marriage
assumed that the woman consented to acquire that subordinate status.’
Therepublican codes did not improve the status of women in the family’ and

2 HUNT (1992) and (2007).

¥ ARIES (1962); SHORTER (1975); ARIES & DUBY (2001).
* NEDELSKY (1990), p. 167.

® ROSANVALLON (1992).

6 MILANICH (2009) and STANLEY (1999).

" PUTMAN et al. (2005), p. 7.
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reinforced the assumption of home as the place where women should develop by
nature.

The historiography of women, gender studies and, more recently, socio-legal
studies have shown how home became a key legal concept for understanding
modern family and marriage. In other words, it was configured as a material and
abstract limit whose scope would go beyond the autonomy of the will of women.® It
is worth asking, therefore, how this domestic and private space could represent a
form of confinement for wives.? And, in the words of Claude Gauvard,'’ what would
have been her real space of freedom.

The purpose of this article is to contribute to the understanding of these
tensions between individual rights, family, and home during the period in which
the foundations of the Chilean legal order were laid. The question that guides this
analysis inquires on what have been the specific meanings that men and women -
united in marriage in order to constitute a home - attributed to this bond
(understood as a limit of their fundamental freedoms).

To respond, the present analysis pays special attention to marital conflicts
and marital abuse. This, given that under borderline situations women’s right are
manifested more clearly; the same can be said with the defense of masculine
prerogatives, the voices of husbands, as well as that of lawyers, jurists, and judges
regarding marriage. In other words, marital conflicts, and marital abuse allow
understanding power in the family sphere and its abuse. Therefore,
methodologically, this work analyses marital breakdowns by studying the divorce
trials processed in Chile during the second half of the 19" century.

The analysis of these lawsuits constitutes a starting point for getting insight
on the characteristics of home, which is the place in which men and women develop
their lives on a daily basis and where they provide meaning to their rights.

According to Reva Siegel,11 the meaning of fundamental rights is constantly
shaped (historically speaking), both in consensual relations as well as in
interpersonal conflicts. These aspects are present in the legal grounds that support
divorce claims, in the allegations submitted by parties in court, in the defenses made

8 BACKHOUSE (1988); HALL (1989); PATEMAN (2000); SUK (2005); GINSBORG (2008); SIEGEL (1996)
and (2015).

9 HAREVEN (1991), p. 271.
1" GAUVARD (2013), pp. 215-224.
' SIEGEL (2015).
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by their lawyers, in the interpretation shown in judgements, as well as in the public
discussion.

This empirical perspective allows us to recognize the complex meanings that
individual rights have acquired and how they have configured distinctive ideas
through which people interpret themselves and society, thus, providing meaning
to their relationships with others. Through this approach, we can infer that this
phenomenon represents a complex set of concrete relationships, where practices
and discourses at different levels are not separate from each other. According to
those premises, the law acknowledges contingent and specific contents that relate
to said reality."* Likewise, what is also noted is that the significance of rights also
occurs in a space that does not take place in legislative debates, political struggles,
or constituent processes.

The scarcity of empirical studies on the relationship between home and
fundamental rights responds to the traditionally understood separation of the
private-domestic and public-political spheres. Today, these different spheres have
been grouped into an analytical framework that juxtaposes them dichotomously."

However, more recent studies have revealed the similarities between them
and the inadequacy of such an approach. The gender perspective has had a radical
importance in this turn,' revealing how this dichotomous approach has helped
build the assumption of home as a self-evident reality.” In this regard, legal
liberalism has provided a protective status to the concept of family, thereby
describing women as subordinate to the husband figure within home (we believe
that said approach is oppressive in principle). However, the recurring themes of
study in this field, such as the property rights of married women, divorce,
inheritance rights, child custody, inter alia, have demonstrated the complex ways
through which the law has organized the private sphere around the figure of
marital power.

In particular, the studies focused on marital life, on its conflicts and on the
breakdown of marriage show that this notion of home could place wives in a space
lacking protection."

12 EDWARDS (2012), p. 194; HARTOG (2012), pp. 152-3; SHANLEY (2002); DAVIS (1987).
13 STABILI (2017).

4 ScoTT (1986), (1997) and (2008); MEYEROWITZ (2008).

15 SUK (2009); SIEGEL (1996).

16 BAILEY & GIESE (2013); MAINARDI (2003); DAVIDOFF & HALL (2002); PRICE (2002); STONE (1993);
PHILLIPS (1988) and (1991).
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On the one hand, research reveals a dynamic process in which the legal
reforms introduced in the direction of generating greater equality of rights between
husbands and wives involved an increasing limitation of male prerogatives rather
than an expansion of women’s rights."”

On the other hand, these historical perspectives show how the phenomenon
of marital violence has taken on concrete forms that cannot be explained solely in
terms of the legal subordination of wives."® The power of the husband over the wife
must also have responded to the new liberal grounds that rejected despotic power.
In this way, the socio-legal approach to family law, paraphrasing Isabel Jaramillo,"
allows us to observe how academic opinions on the abuse of rights permeated the
interpretation of domestic relations and thus framed domestic violence in a more
comprehensive analysis of social ties.”

Within this framework, based on historical information provided by divorce
processes for nineteenth-century Chilean society, this article argues that divorce was
a legal remedy that challenged the legitimacy of marital power in more restrictive
terms and, therefore, limited the prerogatives of the husband over the wife figure.

However, at the same time, home became an entity that hid mistreatment
and abuse. The remedy of divorce was used almost exclusively by women as a
measure of personal protection against mistreatment suffered at the hands of their
husbands. Although the male prerogative to control his wife — even to correct her —
was generally discarded by the judges, who in most cases decreed divorce in her
favor, the notion of home as an inviolable space emerged as a powerful defense for
exercising marital power.

For the husband, the privacy that the home represented acquired a negative
meaning (of safeguard) in connection with the role exercised by public authority.
Paradoxically, this discourse (that could have overshadowed female claims) also
acquired a positive meaning for wives. Home was the space from which to claim
their rights and demand their protection by the State.

"7 LASLETT (1977); BACKHOUSE (1991); HAMMERSTONE (1995); MURAVYEVA (2013).

'8 CLARK (1992); GORDON (2002); ADLER (2003); PLECK (2004); DOLAN (1994) y (2008); MURAVYEVA
(2017).

19 JARAMILLO (2010).

%0 ARAYA (2018); DOSSEY (2008); DAS (2008); COTT (2000); COUNTS et al. (1992); MARCUS (1994).
Following Jaramillo, both the deductive analysis of the documents that establish rights and the
inductive analysis of the judgements allow understanding the uses of the law in its entirety.
JARAMILLO (2010), p. 844.
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This argument is presented in four sections. First, a methodological
approach presents a set of divorce trials in the context of civil codification and
secularization of social institutions.

The second section analyzes the constitution of home as the space of lawful
families and the subordinate position that the wife occupied in it. This approach
investigates the daily meaning of cohabitation regarding the power of the family
man and the personal security claimed by the wives.

The third section examines the argumentative strategies of the parties
through which a discussion about marital abuse emerges, where male power is
circumscribed and limited.

Finally, the last section examines the scope of criminal justice in marital
relations and the persistence of the private meaning of home (tensioned by the
public relevance of family).

I. DIVORCE TRIALS

Divorce was an exceptional remedy in nineteenth-century Chilean society;
but not for the reasons of ending a marriage. Marital conflicts were frequently
resolved by de facto separations, distance, or abandonment. Similarly, divorce
appeared as a strategy to demand marital obligations from each other, namely,
assistance and aid. Thus, this was the way in which the rights of men and women
could be fulfilled.* However, this was not necessarily the means to obtain them
since there were specific civil actions to demand certain marital obligations such as

food.

Nonetheless, divorce was the only legal action for proceeding with the legal
separation of marriage (quod thorum etmutam cohabitationem), although without
dissolution of the bond. Among its civil effects, the suspension of cohabitation and
the separation of property stand out.

This work examines a total of 575 divorce lawsuits filed before the
Ecclesiastical Court of the diocese of Santiago between 1850 and 1890. This set of
divorce trials integrates a larger set of 821 cases registered since the year 1711. This
work addresses them because they integrate in a very special way the set of legal
grounds, legal structures and procedures that intertwine the marriage figure with
the concept of home.

In these trials, the spouses had to develop strategies in order to remain
together or separate from each other. Thanks to their litigious nature, these lawsuits

2 HARTOG (2002).
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allow having an approach to possible divorce situations, thus, providing greater
complexity to the understanding of the tensions and mutual influences between
domestic life and the State.”

During this period and for more than a century of republican life, marriage
and, therefore, divorce, corresponded to the ecclesiastical jurisdiction (as in the
Hispanic period). The Civil Code (enacted in 1855) did not imply an innovation,
but rather recognized Catholic marriage, where it had to be performed according
to the conditions and validity requirements established by canon law. The Civil
Code recognized it as the legitimate institution of life in common and only regulated
its civil effects.

Consequently, marriage became a matter of civil justice upon the enactment
of the Ley de Matrimonio Civil in 1884; divorce was a legal matter that intertwined
both justice systems.

The preservation of Catholic marriage as civilly lawful did not mean a mere
continuity. The figures related to the phenomenon of divorce insinuate that,
although the Civil Code did not introduce an explicit reform, it did have a
significant impact on the use of this remedy.

70% of divorce cases relate to those filed since the mid-nineteenth century
and were concentrated in the 1870s. The average number of lawsuits filed tripled
from 4.7 (prior to the entry into force of the Civil Code in 1857) to 17 per year. It
is plausible to attribute this increase in lawsuits to the effects of codification, which
organized matters related to marriage with a new clear legal language, facilitating
knowledge and access to the law. On the other hand, this could also be due to
bureaucratic factors, the administrative organization of the curia and record
keeping.

This increasing trend in the number of divorce cases outlines a Chilean
society that was undergoing profound transformations. It regarded a society that
was becoming mostly urban, more complex and plural. Thus, divorce trials would
translate a social and legal change regarding the understanding of marital relations.
As pointed out by other investigations on divorce, this was an institution more
typical of modern Latin American societies.”

The sociodemographic profile of Chilean spouses who faced each other in a
divorce corresponded to wealthy families belonging to a political, economic and

22 CHAMBERS (1999); HUNEFELDT (2000); MOLYNEUX (2000); DORE (1997) and (2000).

2 RENGIFO (2011); GARCIA (2006); CALDERONI (2005); DAVILA (2005); KLUGER (2003); HUNEFELDT
(2000); LAVALLE (1999); N1ZZA DA SILVA (1992); ARROM (1988).
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cultural elite, whose homes were mostly domiciled in the city of Santiago, some in
the port of Valparaiso and to a lesser extent in the urban areas of the agricultural
provinces of the country.

Divorce was a female court action. Wives filed 91% of the lawsuits, based on
the grounds of mistreatment -cruelty- and/or adultery. The other grounds
established by law, but which only appeared in relation to these first two, consisted
in the following: having been one of the two spouses perpetrators, accomplices or
instigators of a crime against the property, honor or life of the other; if the husband
prostituted his wife; if either of the spouses were vicious or dissipated, and if one of
the spouses suffered from a serious, incurable and contagious disease that
endangered the life of the other.

These legal grounds led to perpetual divorce, because the seriousness of the
facts that supported it did not allow having a life in common. What was at stake,
therefore, were the fundamental rights to life, personal security and tranquility of
each person. In this light, women used divorce as a protection remedy against the
mistreatment suffered by their husbands.

To proceed with this remedy, they were required to concurr personally or
through a legal representative to the court of the archbishop’s seat in Santiago.*
Some lawsuits were filed in the parish where they were parishioners. In said
situations, the parish priest had to refer them to court for processing.

The trial followed an ordinary procedure initiated by the lawsuit, followed
by the answer, the evidentiary stage, the allegations of the parties, and the opinion
of the ecclesiastical promoter. This could conclude after a hearing in which the
judge heard the parties and, if there was sufficient grounds for a divorce (according
to the background information that was submmited), the ecleassiasitycal authority
had to decree the separation.

However, this type of divorce could only be temporary, which would explain
that the processes that had this fate corresponded to marriages that, due to the
number of years they had been married, the advanced age of the spouses or the
husband, and certain particular circumstances, would never return to life in
common. Most of the lawsuits followed the course of the process until the
judgement. In no case, did these proceedings take more than two years.

# The Chilean territory was divided into three dioceses with their respective ecclesiastical court: La
Serena in the north, Santiago, and Concepcién in the south, where each of them functioned as a
court of appeal.
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Trials were costly, which could have led to divorce being a remedy used by
women of well-off socioeconomic status. Their husbands had to provide them with
the resources to appear before court, which were deducted from the marital
property and, in the event that the divorce was decreed on grounds attributable to
the husband, the latter had to pay the costs of the trial.

If either of the spouses did not have the necessary financial means, either of
them could request to proceed in forma pauperis. This benefit was awarded by the
court considering the poverty information that the requesting party had submmited
to demonstrate it lacked resources (where three witnesses had to appear proving
the requesting party’s situation). Wives requested it in greater numbers than
husbands (14% and 8.9%, respectively), however, these percentages generally
coincided; this privilege was always awarded to wives.

Although divorce was an urban phenomenon that was focused in the middle
and upper socioeconomic sectors of the population, there were more than seven
thousand complaints submitted by wives. These were channeled verbally, directly
before the judge, who proceeded summarily.

By not having a registry of the divorce files, it is only possible to know the
submittal number, the name and reason of the person who filed it, and what was
resolved by the court®. This procedure was free, which leads one to suppose that it
was an action mostly used by lower income individuals. Since the complaints did
not follow a formal process, in these cases the judge could only order a temporary
separation between the spouses. Said separation measure could have been a
sufficient strategy to lead to a permanent separation.

The limited information available, however, provides a quantitative floor to
analyze the divorce files, given that both situations share a feminine nature in the
sense that this remedy was used as a protection mechanism against mistreatment by
husbands. This common denominator show how socially transversal the
phenomenon of marital violence has been and also allows us to glimpse at the
meaning that fundamental rights have acquired for Chilean women as a whole.

Strategically, the claims founded on mistreament (sevicia) were effective in
obtaining a perpetual divorce. In all those cases where a judgment was issued, the
court ruled in favor of the divorce and for the benefit of the woman. Accordingly,
divorce was decreed because of the husband’s unlawful acts, which had cvil
consequences in connection with divorce.

7,220 verbal lawsuits were registered by the Ecclesiastical Court between 1846 and 1878.
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This evidence does not reveal that marital violence was a particularly
frequent phenomenon in Chilean society in the nineteenth-century. Instead, and
as analyzed in the third section, it evidences the discredit of marital punishment
and how it was linked to the expansion of the meanings of violence.

These lawsuits reflect the breakdown of marital relations and clearly reveal
the characteristics of marriage. Accordingly, the descripcion in those lawsuits of
what the spouses expected and aspired in contrast to their marital experiences
reveals a lot about the meanings of the bond and, consequently, about the
phenomenon of marital violence (Rambo, 2009; Hartog, 1997; Phillips 1991, 1988;
Stone, 1990).*

For this reason, divorce trials have a special methodological relevance, since
-as Noemi Goldman (1989) points out- the language occupied therein intertwines
metaphors, symbols and collective values, as well as the legal figures that configure
domestic conflict. The information they contain describes and combines the
experiences and expectations of couples along with legal opinions, legislative
debates and other discourses on marital conflict.

I1. THE CONSTITUTION OF THE HOME: MARRIAGE

Divorce trials show how marriage has been a central area for providing
meaning to individual rights. In other words, marriage has defined the familiae
status that every person has.

In connection with individual rights, the Political Constitution of the
Republic, enacted in 1833, guaranteed all inhabitants equality before the law,
freedom of movement and the press, the inviolability of property, the right to
present petitions to the State authorities and the right to security. In this same
sense, the Civil Code specified these fundamental rights by defining the legal
capacity of people based on the criterion of autonomy.

However, women were excluded from political citizenship because they
belonged to the family sphere. Single woman of legal age could act independently
and were free to undertake obligations, but her married status limited her
fundamental rights in civil matters by being considered a relatively incapable
person. Even if she were widowed, despite being able to freely manage her estate,
she could not be the guardian of her children.

Andrés Bello, ideologue of the Civil Code (that was adopted in an integral
way in Chile and in other cases adapted by several Latin American countries)

26 RAMBO (2009); HARTOG (1997); PHILLIPS (1991), (1988); STONE (1990).
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understood that the limitation of the rights of the wife was exceptional in the liberal
legal framework.

The reason was based on the very special nature of marriage that required
its legal unity in the husband figure.” Due to this particular nature, the new liberal
model of marriage was based on the premise that women voluntarily ceded her
independence through consent to form, together with her husband, a moral entity
represented and directed exclusively by the latter.”

Using this contractual language, few women in the intellectual elite raised
the question on whether they were free. Her arguments pointed to civil codification
as the determining structure of an order in connection with the concept of family.
Similarly, given that family was prioritized as the basis of society, certain public
interests prevailed over those of women as individuals.”

The law created new bonds of female subordination. Marital authority was
redefined in rejection of the specific form of power that absolutism represented;
now, the authority of the husband was not naturally given, but legally originated
and circumscribed.” Regarding Indian legislation, the patriarchal theory that
supported royal sovereignty shared certain elements with the authority of the
husband. Based on citizenship rights, this set of prerogatives of men over women
had the purpose of preserving the family unit and not the perpetuation of the
lineage, which implied profound changes in terms of filiation and inheritance.”" For

27 BELLO (1881); AMUNATEGUI (1885a) and (1885b); LETELIER (1917). Consequently, certain
interpretations of nineteenth-century liberal law that assume a gender bias without due historical
criticism should be considered with caution. JAKSIC & POSADA-CARBO (2011); DEERE & LEON (2005).
2 GONZALEZ (1862); COOD (1897); CLARO S. (1902); ALESSANDRI (1941); CAFFARENA (1947); RIOSECO
(1956); ROSSEL (1958); SOMARRIVA (1963). The legal opinion on marital union shares essential
elements with the figure of coverture present in common law. Said latter figure was defined by the
jurist William Blackstone in 1760 and implied that the legal existence of the woman, in terms of the
consequences of her acts, were incorporated into that of her husband (Gender & History, 2015: 502
-504). On Chilean civil law, see BARRIENTOS (2019).

29 BARROS (1872-73); BRANDAU (1898). Their demands for equal rights have shaped the struggle of
women and its authors have been the protagonists of the feminist and women’s movements that led
the campaigns for full equal rights in Chile.

30 ECHEVERRIA (1892-1893).

31 MILANICH (2009); DOUGNAC (2013).
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the same reason, married women lost one of their main protection mechanisms
against possible abuse by their husband: the dowry.”

In this new legal context, divorce meant a specific limitation to the exercise
of such power and provided legal grounds to separate the spouses. Accordingly,
wives had the authorization from the judge to leave the marital home. In several
cases, the de facto separation between the spouses had already occurred and this
court certificate only formalized it. Only once the trial was over, the woman was
freed from marital obligations -but not from that of fidelity- and she could definitely
change her residence.

In order to learn on the meaning that home had in the Chilean socio-legal
culture, it is necessary to examine the marriage model that legitimately constituted
it. The Civil Code and its subsequent reform in 1884 meant an irreversible effort to
organize the family around personal will and the ideal of well-being or individual
happiness. During that period, marriage was defined as a contract of a very special

nature and whose validity conditions, execution and registration remained in the
hands of the Church.

However, the influence of ecclesiastical regulations in civil law cannot be
interpreted as a colonial remnant. To a large extent, the culmination of the
ideological conflicts, which had divided the liberal and conservative political sectors
around the secularization of the State reflected this change (social understanding
and court practices regarding domestic relations).”

The legislative discussion on the Ley de Matrimonio Civil submitted to
discussion in 1875, discussed in 1883 and enacted in 1884, was a theoretical claim
that urged for more freedom of conscience to marry. However, at the same time, it
discarded the freedom to dissolve the bond™. It was ultimately a debate about the
State versus individuals and not about the freedom of men and women in
marriage.”

32 ARROM (1988); DEERE & LEON (2005). The Hispanic laws understood marital power in a more
restricted way than the republican laws, thus, protecting the wife’s properties such as dowry, whose
ownership was kept by the woman and which the husband administered it with restrictions.

3 SERRANO (2008).

* The jurisdictional change materialized years later with the Code of Civil Procedure of 1903. The
conjugal bond remained indissoluble until 1994. Divorce by mutual agreement was included in the
law in 2004, thus culminating this process of individualization of the family. BARCIA (2011).

% This debate resumed the previous discussion regarding the marriage law for non-Catholics

enacted in 1844 on freedom of conscience when forming a family, because it was an area in which
there was no room for State interference.
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Said reform was a political and institutional milestone within the process of
liberal modernization, since it excluded the Catholic Church from its regulation
and, thus, from the constitution of the family; however, neither the Civil Code, nor
said law greatly altered the conditions and requirements to get married, nor to get
a divorce.

Nonetheless, the transition of marriage to a purely civil contract meant that
the indissolubility of the bond had to be based on new legal grounds.” As noted,
these transformations make it difficult to have a linear interpretation of the
secularization of marriage.”” Despite the fact that the free consent expressed by the
spouses had been the primary legal requirement, both to get married and to not
render the contract invalid, divorce only authorized marital separation.”

The legislative debate on the civil marriage bill demonstrated the political
consensus in this regard: the preservation of the social order required the durability
of the family and “both public and private morality demanded the indissolubility of
the marital bond”.”

Most members of parliament stated that, given the central role of family,
issues of a personal nature should not be allowed to come to light. The debate
expressed an ideologically shared concept of divorce as an exceptional remedy and
the understanding of family as an intimate space that should be protected (given
that a court proceeding required performing an investigation of what happened in
the family).

On the other hand, the ecclesiastical perspective was different, because for
the Church the bond was indissoluble since it was a sacrament in which the salvation
of the soul of each spouse was at stake and, precisely, for the sake of this supreme
good, the Catholic Church had to interfere in the privacy of home.

This discussion reveals the mutual private and public significance of
marriage. We can conclude that divorce did not have a liberal significance in terms

% LATORRE (1887).
37 HASDAY (2004).
% In Catholic doctrine, the freedom to commit should respond to the express personal will, a

defining element of the individual that had already been introduced in post-Tridentine canon law.
VAN DULMEN (2016), pp. 128-129.

99 26™ ordinary session, Chamber of Deputies, July 31%, 1883.
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of individual freedom, but one of social necessity; for the same reason, in the new
civil divorce process the public prosecutor office’s role was key.*

The jurisdictional change led by the law of 1884 was not a reform to the
regulation of marital relations. Marriage created a unique identity that radically
and affected differently the rights of husbands and wives. The subordinate position
of the wife placed her within a home understood as the material and symbolic space
of the family, which was ultimately governed by the husband. Thus, the place where
women live was determined by the husband’s domicile. Accordingly, in order to
advance with a divorce proceeding she had to inform the court where she would
reside while the process lasted, and the husband had the right to challenge that
petition.*'

The husband argued that if his wife did not comply with the subordinate
position that corresponded to her, the social order would be upset. “Mrs.... has
tenaciously annoyed her husband with her continuous activities outside home,
abandoning the care of the house and, therefore, that of her husband and son, and
her tenacious character is revealed in not having obeyed the court order that

forbade her living with her mother...”.*

In this case, the court was receptive to the male allegations to the extent that
it considered that the wife intended to participate in a space outside the family orbit.
Given that the wife was required providing explanations, she invoked the domestic
space as a personal place, a home that intended to become the exclusive center of
the family and, consequently, of herself. “I lack a home, I lack tranquility in all
moments of life [...] the defendant believes that the atrocious cruelty, immorality
and cruel treatment of the family, however serious it may be, is strictly of the
domestic order and that I should not ask for the protection of justice, but only suffer

in silence whatever is done to me [...]”.*

The legal arguments provided therein used the concepts of home and family,
which derived from the regulation of the rights of use and habitation, and
maintenance in the Civil Code. By doing so, they became significantly intertwined.

* In the Western legal tradition, the conjugal bond has long been considered indissoluble, despite
the will of the spouses to the contrary, due to the durability of the family it creates. On Chile, see
LEPIN (2014) y SCHMIDT H. (2005).

# Legally, the domicile was the residence in which there was a real or presumed intention to remain
there; however, this determination depends on the condition or marital status of the person.
ALFONSO (1900), pp. 827-858.

2 Avaria v. Zurmardn (1870).

* Garcés v. Blanco (1880).
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Home corresponded to the place where she lived, and it was also the space for
personal development. At the same time, the family was legally understood as the
group of people who had the right to use and live in said home, and where they
ate.” The wife had the right to be received in her home and her husband the right
to demand from her the right to live there and to follow him if he changed his
residence. For both, these rights corresponded to the duty to live together.

This duty of cohabitation was marital, involved sexual union, and could only
be exempted in case of vital risk or acts against nature. Its meaning was daily and,
at the same time, quite absolute. This was expressed in the formula used by the
wives before the courts to demand good treatment, because it responded, “to the

intimate and rigorous nature of matrimonial obligations”.45

On one occasion, the judge sanctioned a husband on the grounds that this
obligation was mutual, based on the marital unity; thus, the judge provided that
these obligations could not be understood as ownership rights.* For its part, unlike
the ecclesiastical doctrine, the civil marriage law did not elaborate on said obligation
and allowed the judge to resolve these issues based on good faith or consciously.
Thus, neither the State nor anyone interfered in the intimacy of the home.

In the first place, compliance with the duty of cohabitation was difficult to
enforce in practice. In fact, the husbands resorted to the police and the civil judge
to force their wives to comply with this obligation. Otherwise, they argued, “there
would be no way to stop a married woman from abandoning her husband when
she wishes to, even more so if she sees that the court could help her” (Honorato v.
Sanz, 1875)."

Unlike the Indian legislation that had authorized the use of force by the
husband, the republican Civil Code included civil actions following the French law,
which was a legal body inspired by one of its best-known writers, Joseph Pothier.*
These actions represented a remedy for the exercise of marital power as well as a
limit since the husband had to request them on founded grounds.

Towards the end of the 19" century, the criterion whereby the judge
enforced these marital obligations was considered unlawful. As summarized by the

4 LASTARRIA (1914), p. 141.

15 Regarding article 133 of the Civil Code, Bello followed Delvincourt in connection with the French
Civil Code.

* The rules of conjugal debit were an element of the Catholic doctrine of marriage and explained
in the canonical dictionary of the Chilean Bishop Justo Donoso. DONOSO (1857), p. 422.

47 Honorato v. Sanz (1875).

8 POTHIER (1846), p. 175.
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well-known civil law jurist Alfonso," there was no legal provision that would allow
the judge to enforce (upon the husband’s request) the marital obligation of the wife
to live at home.

Therefore, this would be a violation of personal guarantees and would turn
home into “a domestic prison.” In other words, and for reasons of public law, the
constitutional guarantees would be put into question.

Secondly, female dependency demanded in turn the protection from her
husband. If he failed to comply with this duty, the woman had the right to self-
defense and, even without court authorization, she could leave the home in the
extreme case that her life was at risk. For this reason, divorce was a strategy used
by many whose lawsuits show well-founded fears of not being able to continue the
proceedings (provided they did not have a guarantee of physical safety). A lawyer,
often a representative of the wives, introduced in his writings a recurring formula:
“...Your Honor knows very well that divorce petitions are filed by women without
news of the husband or waiting for the occasion in which they can proceed without
their knowledge; these petitions are performed many times when both spouses are
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united...”.

What was also at stake was the guarantee of access to justice and that the
woman could continue the trial. Therefore, husband and wife could represent
themselves in their own behalf, even if they were minors. Likewise, despite the wife’s
relative incapacity, she did not require the husband’s authorization to initiate a
divorce action or to answer a lawsuit of this type (or litigation that would force the
husband to comply with his marital obligations).

The sense of home as a personal space prevailed among the contentious
arguments in a double sense. On the one hand, the government of the home was a
masculine prerogative that the husband defended as his private domain.

From this position, the inviolability of the home and marital power was
articulated in opposition to the State. The wife had illegally crossed that border
when filing the lawsuit, because the marital affairs should not be discussed before
any public authority. This argument contained two intertwined dimensions to be
distinguished: a socio-legal one about the privacy of the home and an ideological
one about political power. Home was an exclusive personal domain and, therefore,
the place of marital authority, understood not in the sense of an original power but
for exercising the rights of the husband.

19 ALFONSO (1901), p. 104.
5 Saavedra v. Mugjica (1863).
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The male allegations were not, and could not have been, founded on the
household being deprived of the rule of law. To the contrary, home had a public
significance as a constitutional guarantee. The person’s house was an “inviolable
asylum” for the Constitution of 1833. In the words of Robustiano Vera, who was
the jurist and then prosecutor in criminal matters of Santiago, this was still far from
being accomplished. “Home is the center, it represents the family reunion and for
this reason it is all worthier of protection; it must be protected to enhance
republican practices in a free and cultured country”.”" In his opinion, the Chilean
authorities infringed it at every moment, because they still did not understand that
the home was the fortress of the person as enshrined in English law. From this
perspective, the divorce trials show how this border between the family and the
State was constructed. At the same time, they show how the premise of the home
was constructed (as the space closed to the outside gaze in which the wife could live).

ITI. LEGITIMATE PUNISHMENT OR SPOUSAL ABUSE

From the entry into force of the Civil Code, the divorces processed reveal
that, although the legal reasoning shown by litigating parties invoked the new
values of autonomy and privacy to justify control (over the wife) as a male
prerogative, they were also used to repudiate it. Certain forms of resolving marital
issues - punishment, in particular - were discredited and had fallen into disuse by
the mid-nineteenth century. Husbands, judges, lawyers, experts, and witnesses
were not very receptive to the legal figure of punishment as an instrument of
physical and moral coercion. This rejection indicates both the extent that certain
practices had reached in the past, and the time when they were considered
abusive.”” Although the idea of a woman’s due obedience to her husband persisted,
a conceptual limit to his power emerged that condemned abuse as domestic
violence. According to Christine Hunefeldt, in Lima, as in other Latin American
cities, husbands were not supposed to beat their wives and domestic violence was
not easy to hide.”

In Santiago de Chile, in a context in which divorce was understood as
exceptional, lawsuits increased during the second half of the century and the fact
that they were on accounts of mistreatment reveals the change in the
conceptualization of violence. The legal terms according to which sevicia was
defined responded to the influence of canon and Hispanic law. The new corrected
edition of the dictionary of legislation and caselaw prepared by the Spanish jurist

51 VERA (1883), pp. 326-27.
52 FERGUSON (2010); HAMMERSTONE (1995), p. 39.
5% HUNEFELDT (2000), p. 69.
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Joaquin Escriche defined sevicia (cruelty) as the threats and insults that deprived
the wives’ security. This also included the encroachment by the husband to take her
life, the dissolute life that he carried and if he had transmitted any venereal disease,
the accusation of adultery or other serious crime without proving it, a capital hatred
against her, and if he pertinaciously led her to evil.”* The quote coincides with Las
Partidas, which were an important source of family law for the Civil Code. Through
the clarity in the language and the organization that Bello provided to the
regulation of marriage in the Civil Code, the concept of cruelty acquired a broader
meaning that was appreciated in divorce trials as forms of abuse (even if they did
not imply an imminent danger for the woman’s life).

What is even more suggestive regarding the understanding of cruelty is that
during the court allegations, a variety of behaviors were presented under this
concept that were no longer tolerable or echoed. Both the allegations presented by
the litigating parties and the judgments interpreted conducts and expressions that
implied a humiliation of the person as ill-treatment, and not just the blows, the
beatings, the deprivation of food, the whipping, and the confinement.

In the trials, the prosecutor and the judge argued that, although the
mistreatment had not caused serious bodily harm, “even if they were only serious
and frequent insults”, they led to perpetual divorce.” The plaintiffs” accounts also
narrate a history of offenses, threats, and insults that the court understood as
serious practices if they did not occur accidentally; the premeditation was evident
from their repetition or frequency. What constituted abuse also depended on the
social status of the wife, since her level of well-being directly implied a degree of
education and moderation of customs.

These defining elements (of the seriousness of the acts) were heard by the
judge. In doing so, the court entwined the tendency to dismiss the husband’s right
of correction - without seeking to subvert his power in the family - with marriage as
a model of civilized order and self-government. Both the husband and the wife were
warned that they should live according to customs and morality, even if said
elements had led to divorce; and given that “the marital union of these spouses
cannot serve as a place where both parties put themselves in danger and scandalize
society, the divorce is declared”.’

The elements that represented mistreatments had already been addressed
by enlightened canonists and writers. These first modern reformers were part of

5 ESCRICHE (1869), p. 569.
% Larrosa v. Melo (1853).
% Ledn v. Castro (1852).
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the larger process of civilization of customs that rejected violence and considered it
as a phenomenon different than disciplinary actions. Within this current of
thought, spousal abuse acquired, precisely, a sense of contradiction to the legitimate
exercise of power. The Chilean Bishop Justo Donoso,’” author of the most popular
canon law works in the Latin American republics, called husbands to treat their
wives well, because they were not servants, much less animals. Citing Jesuit
theologian Tomas Sdnchez — whose late 16"-century work on marriage continued
to be considered a fundamental authority among Chilean lawyers and jurists into
the 19" century — argued that Christianity had elevated women to the position of
companion, establishing bonds based on morality and justice. In relation to such
arguments, a natural law notion of law emerged, which appealed to the civilization
of domestic relations. Such approach was also understood as liberal in regulating
marriage as a contract. However, the meaning of the metaphor where the savage
age (where wives were servants) was compared against modern society was used in
the direction of limiting male power and not altering female subordination.

This change in perception helps to understand the scope of the male
responsibility in order to support and protect the wife, since many husbands were
likely to be accused of abusing their authority.” By way of example, one wife
accused her husband of beating her “[...], beating me to the point of teasing me in
the patio of my house and continuing to beat me with a cane, poking me in the eyes
and in the face...”;* the opinions of the prosecutor who intervened in these cases
and the judgements understood that “[...] cruelty provides grounds for divorce
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even if the spouse allows himself to be carried away by just indignation”.

In trials, frequent citations to Spanish jurist Azcarate (who commented the
Chilean Civil Code) revealed both European and Spanish American criticism to
marital power given that it had become stale. In the opinion of Azcaratel,’" a society
that submits married women in this way preserves “the last vestiges of marital
power” and notes that “in fact it no longer exists, since it is a dead letter in the
codes”. He also emphasized that according to the functions that were natural to the
husband and wife, both shared authority in the home: “The woman is an older
person united to her husband, and not a minor subject to him, as are her children.”
His argument was not radical for the time. The Diccionario razonado de legislacion y
Jurisprudencia of Escriche had several editions since the first one published in 1851

 DONOSO (1861-62), p. 100.
% DOLAN (2003), p. 265.

5 Godoy v. Campino (1854).

% Heredia v. Garcia (1852).

1 AZCARATE (1881), pp. 13-14.
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and was a mandatory reference for Chilean lawyers and judges. In this work, sevicia
was defined as cruelty, insults, and bad treatment of a person against another over
whom he has some power or authority. Accordingly, the notion of domestic violence
emerged by virtue of the power of the husband over the wife, and not, or in contrast
to, “[...] those differences and altercations that usually occur in some families and
that can be considered as accidents inseparable from the human condition”.*® This
concept of mistreatment was included in the Ley de Matrimonio Civil that established
divorce as an inalienable action.

The marriage reform implemented by this statute did not alter the meaning
of divorce as a female protection remedy. From then on, divorce followed the civil
procedure, and the action was subject to a statute of limitations of one year from
the date the involved party became aware of the grounds that supported it. This
term contemplated two exceptions that included the notion of mistreatment as a
transgression of the limits of marital power. One of those exceptions assumed that
the requesting party waived its legal action if it continued to lead a marriageable
life (while being aware of the grounds that founded the legal action). The second
exception had to be accredited, because even if there were grounds for filing an
action founded in mistreatment, the court could not assume that the requesting
party waived its right by the fact that it remained living in the same household.
According to these terms, the law tried to emphasize the notion of marital power in
order to reinforce marriage as a contract.

This model of marriage and family was acknowledged by Bello thanks to the
influence of the jurist and editor of the French Civil Code Jean Portalis. This code,
which was proposed several times by Chilean authorities and jurists in the first
decades of the 19" century to be adopted in the country, was a legal reference in
divorce proceedings. Portalis was also cited when arguing that the mistreatment
suffered by victims was a violation that pushed the wife “outside the natural order
of marriage”.ﬁ?’ However, by placing the marital dispute and the court discussion
under these terms (i.e., limiting the prerogatives of the husband), does not allow us
to deduce that the rights of the woman should be equated with respect to the
husband. The interpretation that the private law experts made of the
aforementioned legislation of 1884 expresses the ways in which the new meanings
of mistreatment were interpreted. The severity criterion was not limited to the fact
that the woman’s life or health was in danger; it also included other actions if they
were repeated at least twice, either by conducts or verbally, respectively, or

2 ESCRICHE (1869), p. 1542.
% De la Cuadra v. Correa (1865).
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alternatively. In this regard, professor of Civil Law Paulino Alfonso added the
following, “although only serious and repeated bad treatment authorizes divorce,
the husband does not have the right to infer any bad treatment to his wife, nor even

by way of correction and punishment”.*

The claims of wives and their performance within the divorce proceedings
reveal a female agency that complicates explaining the victimization process.

According to Catherine MacKinnon,”

the construction of the victim figure that
certain specialized literature has made a posteriori has had the objective of
denouncing gender violence. Paradoxically, emphasizing the weakness of female
agency. However, in divorce lawsuits, a sense of individuality emerges with respect
to women; in other words, they are the protagonist of their lives, of their
possibilities, either through agency, or strategies. Certainly, among the strategies
shown by wives, they accounted of the duties complied by them against an abusive
and dissolute husband. In this sense, it seems that women could only constitute an
individuality in opposition to the husband. However, according to Hendrik
Hartog,66 the litigious nature of divorce, of confrontation, required an individual

strategy that would make it easier to recognize the wife as an identity separate from
the husband.

The court proceedings were a concrete space in which women told her own
story, alluding to certain common events, but built on particular facts that made it
believable. Accordingly, the needs of the wives, their sufferings and their interests
were manifested. As Frances Dolan concludes,®”’ they experienced and manifested a

sense of self beyond mere resistance. The wife expressed feeling “disappointed”,

the desire “to enjoy some rest”;* the frustration of not being able to “tolerate any

longer the company of a man who has lost his affection for me”;* she also
manifested disappointment: “Our marriage was happy and in a short time these
9,70

ties were secured by the family we had, living happily together”;” the feeling of

5 ALFONSO (1900), pp. 93-94.
% MACKINNON (1982).

% HARTOG (2002), pp. 40-44.
57 DOLAN (2003), pp. 258-259.
% Godoy v. Campino (1854).

% Marchant v. Echeverria (1859).
" Larrosa v. Melo (1853).
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contempt, of being “reduced to appearing in the saddest and most humiliating

role”;”" and, literally, “due to my husband’s whim, I would become his victim”.”

Given that the burden of proof fell on the plaintiff, women had a decisive
role in the trial beyond their court representation by a lawyer. In almost all cases,
they underwent medical examinations that certified the various types of injuries
experience by them. They were questioned and summoned again to contrast their
accounts of what happened with the other testimonies. They narrate the history of
their marriage from experiences that they elaborated within the existing statutory
framework. In doing so, marital violence took on concrete significance.

There was also a procedural change that reinforces the above and that
brought the divorce remedy closer to women by eliminating, in practice, an entry
barrier. The pretrial requirement that demanded attaching documentation
(accrediting the accused facts) fell into disuse. This step was no longer demanded
from 1870 onwards. From then on, divorce claims were submitted with a certificate
that allowed the wife to leave the home while the trial lasted.

The protection of women was a priority for the court. Almost all the
judgements awarded divorce, which meant a marital separation that would benefit
the wife. The ecclesiastical sanction implied civil effects that regulated the situation
in which the spouses lived from then on. Divorce suspended life together, ceased
the right of the husband to force his wife to live with him; she could not demand
sexual relations from him, nor assist him personally. However, the mutual
obligation of fidelity did not cease, nor that of financial aid. If the divorce was
perpetual, it introduced exceptions to the general rules on the obligations and
rights of the spouses in relation to their assets, because it ended the marital
partnership regime. If the wife was of legal age, she then acquired full civil capacity.

IV. DOMESTIC VIOLENCE

The debate that emerged from the divorce trials did not contain an
explanation per se on the hierarchical relationship of marriage. Instead, it provided
insights on the rights of the person associated with the inviolability of the home in
the case of men. In turn, in the case of women, it addressed the protection of her
within that space.

In this context, the triple meaning of home (as a space, its legal features, and
the power that revolved around it) for nineteenth-century liberalism made the

" Nifio v. Cruzat (1858).
2 Grez v. Molina (1878).
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mistreatment that occurred there distinguishable from other violence that occurred
in the public space.

In the mid-nineteenth century, spousal abuse was not yet a problem of
domestic violence distinguishable and regulated in a different way from other social
behaviors considered violent. The discussion of the Ley de Matrimonio Civil exposed
this phenomenon as a problem of social disorder caused by the absence of the bond;
they argued that this was because working class households were not constituted
through marriage.

In consideration of the diagnosis made, characterized by the low marriage
rate and the consequent very high number of births of illegitimate children, the
legislative debate catalyzed the social anxiety caused by the distance between the
family model and the reality of homes.™

For the political and intellectual elites, it was impossible to consider as home
those unhealthy ranches that welcomed illicit and relaxed relationships in a space
open to the view of the people.74 The fights, the blows, the promiscuity in which
they lived required the intervention of the State to constitute the farnily.75 And if
these occurred in marriage, this was a conflict between the spouses, who could
resort to justice to settle the breach of mutual obligations.

The exercise of marital power was understood as a distinguishable form of
power limited by public power (as the only source of legitimate violence). According
to Michele Perrot,”® the father was the key figure in nineteenth-century bourgeois
society due to the power he held in the family. But this position of command was
contained by a State, 1.e., by law and justice, which claimed for itself the exclusive
use of violence. Within this state paradigm, which Weber explained by describing
the father’s right to discipline his children (understood as the remanence of the
former independence that the head of the household once had),” the exercise of
violence by individuals was admissible only as self-defense.”® In this sense, the
greater legal protection provided by the State caused an isolation of the wife that

" The gross marriage rate did not exceed 8.6 marriages per thousand inhabitants during the 19th
century. For the capital, Santiago, it is possible to adjust this proportion to the population over 15
years of age, amounting to 15.5. Figures calculated from the Anuarios Estadisticos la Repiiblica de Chile
1850-1885 and the Libro de Informaciones Matrimoniales 1850-1890 of the Archbishopric Archive of
Santiago.

" ORREGO (1884), p. 45.

™ Legislative sessions, Chamber of Deputies, August 1883.

6 PERROT (1998).

77 WEBER (1944), pp. 54-56.

8 MACHAFFIE (2018), pp. 8-12; LIDMAN (2013).
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made her more vulnerable.”” Unlike the husband, who claimed the privacy of the
home against the interference of the court, the wife was, in practice, in an
exceptional situation that required the intervention of justice.

From the perspective of the husband’s power, the court intervention in
divorce proceedings on marital punishment consisted of identifying mistreatment
as a form of violence that transgressed the limits of that power. In that regard, home
was not a space of male immunity. Although marriage was still hierarchical, it was
also an affective, contractual, and egalitarian relationship. The existence of the legal
figure of mistreatment was justified given the reciprocal obligations that marriage
created between the spouses. Thus, it was not understood as a figure that went
against marital power and from public order. In other words, the liberal meaning
of the husband’s authority was conceived as a mandate. Thus, the in-court strategy
of the wives consisted in expressing their rights as limits to such power. “[...]
assuming that the woman commits a fault for which she is entitled to a severe
punishment, the husband has no power to impose it, but must resort to the
authority [...]”.*" Otherwise, there would be a discretionary space of power that
would destabilize the State. On the other hand, marital power came from male
autonomy and if the husband could not control his violence, he became a danger
to society, because he threatened the family model on which the civil organization
was based.

Regarding the concept of home, both the Civil Code and the Criminal Code
(in force as of 1876) shortened its scope. The rights of the individual as fundamental
freedoms permeated both legal bodies, thus, providing new meaning to social
relations and the understanding of power. According to one of the authors of the
Criminal Code (CP), Robustiano Vera, historically the field for the exercise of public
authority was different and not that of the family (which related to the sphere of
individual action). This ideological frontier had to be built and the codification
process made efforts in that direction by critically revising the criminal legislation
that then existed. This law represented a historical antagonism. In the words of
Vera, who served as prosecutor in criminal matters in Santiago, indicated that
privately prosecuting to find a crime would mean going back to the times of the
Inquisition for two reasons: First, because crime was confused with sin; secondly,
because it was no longer plausible to believe that society was everything and the

7 DOLAN (2008); SUK (2009).
80 Godoy v. Campino (1854).
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individual nothing. He exemplified this idea by describing the rationale of torture
as a means to find the criminal.*

This private weighting of home as a safeguard of fundamental rights had an
impact on the understanding of the violence that occurred there. For criminal
justice to intervene in marital conflicts, the events that justified its interventions
involved scandalous action, i.e., domestic dissensions that interrupted the public
order (article 495 CP). These domestic dissensions regarded fights between spouses
that occurred in the street or in the square, and the authority punished the
“scandalous” spouse. In no case did the law refer to the content of these
aggressions.” There is evidence in the divorce trials that the police intervened in
these domestic fights, responding to the call made by witnesses, the husband or the
wife, and that said authority carried out an investigation of what happened.
However, the few references to these measures suggest that it was either an option
rejected by the involved parties, or that there was a certain tolerance by the
authorities towards domestic violence.

Similarly, the prevailing criterion among police officers and judges was that
“if there were voluntary acts carried out by people, it was convenient to privilege
personal safety and not interfere under the pretext of taking care of private acts”.”
In line with this reasoning, domestic violence was not classified as an act prohibited
by law,* but rather was included within the crime of aggravated injuries if it was
committed against the spouse (article 390, CP). In Vera’s opinion (in his comments
to the Criminal Code), the legal logic followed the same reasoning (regarding
homicide) in the case of parricide, thus, domestic violence could aggravate this
crime with sanctions that could range from a fine to imprisonment for eight years.*
Like other crimes, the injuries suftfered by a battered wife were classified according
to the damage caused and, if more pain had been deliberately caused, the penalty
increased (articles 391 and 400 CP). Wounds, blows, a miscarriage were serious
injuries if the person was left “insane, useless for work, impotent, disabled in some
important limb or noticeably deformed”, or deemed less serious if they became ill
or unable to work for some time. (Article 397 CP). In contrast, contusions that were
easy to heal were considered minor. These crimes, whether they were crimes or
misdemeanors that one spouse committed against the other, could be invoked as

81 VERA (1884), pp. 316 y 564.
82 VERA (1884), p. 781.
8 VERA (1883), p. 567.

8 Paragraph 1, article 1 of the CP (1874): “crime is any voluntary action or omission punishable by
law” that was committed freely and voluntarily and with malice.

8 VERA (1883), p. 614.
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grounds for divorce if there was a judgement that confirmed it. But not so the
offenses that corresponded to less serious injuries and that did not serve as grounds
for obtaining a prison sentence.

The occurrence of these assaults in marriage was not perceived as a problem,
nor was it a matter of specific legal interest. Among the great work produced by the
Mayor of Santiago, Benjamin Vicufia Mackenna, there are a couple of works on
police and criminal statistics. According to said records, he pointed out that the “bad
treatment of women” - he did not specify whether it was caused by the husband,
partner, or other - corresponded to 2.8% (187) of the total crimes punished with
prison (6,777) in 1873 and a similar average for the following year (Vicuna, 1875:
36-37 and 44)." However, he did not comment on it. Neither did Vera in his prolific
work on the criminal regime and the caselaw in this matter (in which he did not
collect any case of marital abuse).

The scarce attention paid to this issue reinforces the need to inquire into
divorce proceedings regarding the legal protection that was slowly emerging
regarding these issues. Those ideas and first approximations had little publicity,
because they were expressed in an ecclesiastical court. In the hands of the Church,
in a context of political conflict over the reforms towards the secularization of the
State, divorce trials generated a contentious discussion and caselaw of limited
influence.

However, it should be noted that violence against women was included in
the Criminal Code by incorporating certain legal figures associated to gender. An
aggravating circumstance of criminal liability was to abuse the superiority of one
gender over the other if the woman could not defend herself with any probability
of repelling the offense.

Another aggravating circumstance included the respect that the offended
woman deserved due to her gender if she had not provoked the event. The
assumption of the vulnerability of women and the weakness of her gender was
transversal to the legal system. This natural condition of women made them subjects
of moral and legal protection. Mistreating her, therefore, was cowardly, an abuse
of masculine strength and could not be understood as the legitimate exercise of her
husband’s duty to direct her.*” The scope of the fundamental rights of women was,
therefore, a consequence of this premise.

% VICUNA (1875), pp. 36-37 and 44.
¥ VERA (1883), pp. 119-123.
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The good treatment and protection that the husband owed his wife emerged
from her vulnerable nature; In turn, the principles of inviolability of the person
and his/her property, the right to privacy, the introduction of the criminal criterion
of proportionality between the infringement and the penalty, discredited the figure
of marital punishment. The rejection and criticism of this power, today understood
as excessive, were a predominant discourse throughout the 19" century. Although
spousal mistreatment was not explicitly sanctioned by law as a crime, it was an
aggravating circumstance in criminal matters and represented a legal ground for
divorce in civil matters. Apparently, it was not considered necessary to penalize it
either, because there was no debate on this matter during the two years of legislative
discussion of the Criminal Code. This does not mean that the repudiation was
hypocritical. On the one hand, divorce trials demonstrate the social and statutory
delegitimization of punishment; on the other, the prevailing theory of marital unity
redefined male prerogatives and created new ways of exercising marital power in
order to preserve the integrity of the family.

CONCLUSIONS

The analysis of the divorces processed in Chile during the 19" century, in
the light of the new liberal legal order, allows us to recognize the transcendental
significance that home had for women when it was invoked as the seat of the family
and space for individual autonomy. In the construction of this space, which was
understood as private to the family and exclusive to the individual, the Church and
the State converged through canon law and the law. The liberalization of marriage
— through its regulation by the Civil Code of 1855 and its subsequent reform in
1884 — was a process that reconfigured said bond and that built a wall surrounding
the home, containing those who belonged to it, as well as a border with respect to
public space. On one hand, the home was the space of the family as a community
distinguishable from civil society and the State. On the other, the private status that
it acquired represented a legal argument that sought to dismiss the interference of
the public authority regarding what occurred in that sphere.

Divorce trials, whose main legal ground was mistreatment, show not only the
phenomenon of domestic violence, but also show how the fundamental rights of
women — and men— were materialized in alliance with the State. The contractual
language that penetrated marriage also affected the understanding of home, where
complex tensions were manifested between individual rights both at the statutory
level and in the application of justice. The divorces examined herein reveal these
ambivalences. They reveal us the efforts that were put by the different actors to
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guarantee fundamental rights not only with respect to the limits to state
intervention, but also between them.

The claims of rights that the wives made in their divorce petitions expressed
a broader social process of male restriction prerogatives that, eventually, promoted
greater equality between men and women. They also suggest that the notion of
female dependency underwent a change towards the idea that women could be
guarantors of themselves. However, we cannot assume that this approach later
leads to a progressive and unidirectional trajectory towards secular marriage
between equals.

Consequently, marital power was redefined in a double sense. On the one
hand, the right to correct one’s wife was a delegitimized male prerogative. However,
a direct relationship cannot be established between its obsolescence and a more
egalitarian bond between spouses. On the other, said power came from male
autonomy and if the husband could not control his violence, he became a danger
to society, because it threatened the family model as the “little republic” on which
society was founded. Following the reasoning of the judgements that sanctioned
divorce, the mistreatment towards wives were attacks against this concept of home.

Likewise, the analysis of divorce trials identifies a turning point in which the
phenomenon of domestic violence acquires a public meaning as a problem of rights,
intertwined with the processes of secularization and liberalization that marriage
experienced during the second half of the twentieth century.

Home as a space of personal security became a key concept to understand
privacy as an argument in order to limit the action of justice; and, in turn, to
demand the protection of women’s rights not to be mistreated. This ambivalent
meaning reveals that individual consent as an essential element of private action
was a premise for the increase in coercive powers by the State. Paradoxically, the
process known as home privatization promoted another process that can be
understood as criminalization (which sought to legitimize state intervention).

In order to allow State intervention at home, certain behaviors would have
to be penalized and thus legitimize court interventions. These changes seem
contradictory, however, precisely due to the growing private significance of home
as an individual’s private space. This shift meant that marital abuse began to be
understood as domestic violence, gradually assimilating it to a crime. In short, home
drew artificial borders — which in no way means that they did not exist — that hid
and at the same time allowed domestic violence to be identified.
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